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Executive Summary 
 

1. Background of Study 
 

In September 2001, the Ford Foundation gave a project grant to K-Rep Holdings Limited 
to support this study. It was meant to identify and document current laws that constrain 
philanthropy, identify and develop specific positive legal and policy reform 
recommendations; and suggest strategies and possible actors in the public, private and 
non-profit sectors for the promotion of a conducive legal and fiscal environment for local 
philanthropy.  The study report is meant to serve as a basic document for the design of a 
campaign for tax law reform for an enabling fiscal environment for philanthropy. 
 

2. Project Overview 
 

The study was designed in a methodology workshop involving researchers and a few 
actors in the philanthropy sub-sector. The objectives of the study were carried out 
through a literature review; a survey of relevant stakeholders and opinion leaders in 
government, private sector and NPO sector and general public; and a comparative 
analysis of good practices from jurisdictions with progressive fiscal environments for 
philanthropy. The report includes recommendations for legal reform, and a policy brief to 
guide recommended policy reform. The final report is to be subjected to peer-review and 
critique in a workshop by philanthropy actors in Nairobi, before it is refined for publishing. 
 

3. Organisation of Report 
 

Chapter 1 is the introduction of the report and contains a description of the study focus, 
scope and methods; the contextual background and the rationale for the research; and 
conceptual definitions of key concepts that frame the research. 
Chapter 2 looks at the various rationales for fiscal support for philanthropy generally, and 
with specific reference to Kenya.  
Chapter 3 stipulates the current tax law provisions that affect philanthropy. 
Chapter 4 documents the submissions of Kenyans on their experiences and views on 
the study issues that were gathered through the survey on the issue of tax law reform for 
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promotion of philanthropy, as a backdrop against which to analyse the laws and make 
recommendations in chapter five.  
Chapter 5 analyses the current laws affecting philanthropy; compares them with those of 
other relevant countries; and makes general and specific recommendations for reform. 
Chapter 6 makes recommendations of important considerations in the design of a 
campaign for tax law reform, drawing from general practice on change campaign, and 
from successful tax law reform campaign experiences of other countries. 
 
4. Major Findings  
 
Rationale for tax law reform to promote philanthropy 
 
General Rationale 

• Philanthropy is an important element in the construction of a progressive society 
because: it facilitates community; facilitates private action (self-realisation of self 
and community) in public space – subsidiarity; supports innovation and creates 
possibility for social transformation; generates social capital;   resources social 
development and mitigates the impact of state economic policy; provides moral 
leadership; and is a cost-effective means of delivering social and developmental 
services. 

• NPOs need support to secure the survival of their operations. With increasing 
work burden and decreasing foreign resources, NPOs are at risk of grounding 
their operations. Concerned for the survival of their work, they have began 
looking inward, and identify tax benefits for philanthropy as one viable way to 
increase their resources locally. 

• Fiscal support for NPOs makes economic sense. International experience shows 
a high correlation between private giving and tax benefits for NPOs and their 
donors. Private resources mobilised have been found to far exceed the financial 
loss to the fiscus and the capacity of the government to similarly use the revenue 
collected for public benefit 

• Global trends of less government call for support of NPOs. NPOs serve the 
purpose of providing social services instead of government. 

• Global trends in fiscal polices on NPOs are favourable of expansion of tax 
benefits for  NPOs. 

 
Kenya Specific Rationale 
 

• There is already an established culture of giving to charitable causes in Kenya by 
individuals, corporations, communities and diaspora, and through an established 
civil society as intermediary and implementer. It is however un-organised, 
reactive and hand-to mouth. Expansion of tax benefits will lay a framework for 
planned and organised philanthropy and asset development. 

• The NPOs sector is a major economic force. It accounts for 2.5% of the GDP, 
employs 43% as many people as the public sector and outdistances major 
industries. This is a sector the government should consider one for crucial focus 
in its fiscal incentive considerations. 
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• Government policy acknowledges the importance of, and seeks NPO sector 
partnership. It pledges support to all it strategic partners. Tax benefits to increase 
resource flows to NPOs would move this government policy from theory to 
effective action. Fiscal policies such as exemptions and tax holidays have been 
used to support other strategic partners of the government such as foreign 
investors. 

•  The harambee movement, the communal groups, corporate giving, and the high 
volumes of remittances from the diaspora provide uncontested evidence of the 
potential that is within for growth of independent development resources 

• Uganda, South Africa and Zanzibar, African commonwealth jurisdictions 
comparable to Kenya offer good examples of progress in the tax reform direction 
for Kenya 

   
4.2 Views of Kenyans 
 
Endorsements 

• Tax benefits for NPOs is a progressive idea because the NPO sector is 
supporting government in development. The government would be meeting the 
sector halfway 

• It would help Kenyans organise how they give 
• Monitoring by KRA that would come with tax benefits would assure donors that 

their money is going to the targeted beneficiaries 
• It would enhance equality because its redistributive factor will not be inhibited by 

politics 
• It will break a great strand of neo-colonialism by creating independence of 

resources 
• It  will give Kenyans a rare chance to directly decide where they want their 

money to go 
 
Concerns 
 

• The available benefits are few, narrow and exclusive leaving out many important 
NPO organisations and activities. 

• There is deficit of integrity in the sector and the country generally and broadened 
tax benefits might open up space for abuse by actors in the sector and impostors 
from other sectors. 

• Related to integrity is the paucity of mechanisms in both the sectoral framework 
and KRA for preventing and punishing abuse 

• There is conceptual confusion of the terms ‘charity’, ‘voluntarism’ and ‘non-profit’. 
These lead to misinterpretation of the law, and abuse of already existing benefits 

• The process of application is long, tedious and ineffective. It defeats the whole 
purpose. 

• There is no statistical proof that the benefits are worth the while of the loss to the 
fiscus 
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• There is danger in relegating to individual donors decisions of the use of revenue 
that otherwise belong to all Kenyans through the government. How can it be 
ensured that the purposes supported by individual donors are what would 
otherwise have been government, and therefore public priority? 

• There is little knowledge of taxation amongst majority of Kenyans. Few want to 
pay taxes or to be visible to the tax man. It is complex. How then will this benefit 
expand giving?  

 
Proposals 
 
• Introduce generous tax benefits for individual and corporate donations 
• Broaden ambit of exemption on trade income to allow NPOs to engage in IGAs to 

resource their work 
• Increase remission ambit for VAT and Customs Taxes for NPOs 
• Ease application procedures to save time and money and so as not to 

discourage donors and NPOs 
• Maintain an open-minded approach to evolving innovation in social development 

financing which may require tax benefit incentives such as the ‘charitable bond’ 
by the Nairobi Stock Exchange 

• Need to define the conceptual term of charity for ourselves clearly 
•  Develop clear abuse-preventive mechanisms 
• Develop clear and more inclusive criteria for exempt organisations and 

purposes/activities to prevent abuse and to ease administration 
• Develop mechanisms within KRA procedures and recording that generate data 

that quantifies amounts of annual exemptions 
• Exemption should be voluntary not automatic so that organisations applying have 

to subject themselves to vetting 
• A register of exempt organisation should be developed and placed in a central 

place so that donors can peruse and decide where to put their money. 
 
4.3 Current law 
 
a) The main tax laws provide tax benefits to NPOs to a limited extent. Indeed tax 
benefits have been said to be the most prominent form of government support to NPOs. 
The issue therefore is not one of initiating tax exemption, but that of expanding the ambit 
of the current benefits and the scope of the NPOs that can access them. The exemption 
is voluntary and not automatic and exempt organisations have to apply for the benefit to 
the Kenya Revenue Authority. 
 
Major laws affecting philanthropy are: the Income Tax Act; the Customs and Excise Tax 
Act; and the VAT Act. Other taxes include among others: Stamp Duty; Property Transfer 
Tax, Capital Investment Tax, Withholding tax and City Council rates. NPO registration 
laws are also relevant to tax reforms for NPOs. These include the Company’s Act, the 
Non- Governmental Organisations Co-ordination Act, The Societies Act, The Trustees 
Act, The Trustees (Perpetual Succession) Act. 
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4.3.1 Under the Income Tax Act 
 
The principal exempting provisions for NPOs under the Income Tax Act are: 
i) Schedule 1 Clause 10 which provides that exempt organisations are organisations and 
trusts of a public nature established for the relief of poverty, and  or distress of the 
public, or for  advancement of religion or education, and whose income is either 
expended within Kenya, or for purposes which result to benefit of the residents of Kenya. 
ii) Schedule 1Clause 10 (i) which restricts exemption on income from business carried 
out by an NPO only to:  

b) gains and profits which are applied to the purposes of  the relief of poverty, or 
distress of the public or the advancement of religion or education, and are 
expended within Kenya or for purposes which result to the benefit of the 
residents of Kenya., and 

c) requires that such business of an NPO is either carried on in the course of the 
actual execution of the relief of poverty or distress or in the advancement of 
religion or education or in the course of purposes which result to the benefit  of 
the residents of Kenya or is; carried on by beneficiaries of the relief of poverty or 
distress, or of the advancement of religion or education, or of other purposes that 
result in the benefit of the residents of Kenya 

iii) Section 15(2) which restricts the benefits of donor deductibility to: 
 a) businesses donating for the purpose of scientific research carried out by an 
association  whose research business is related to the class or type of business to which 
the donor business belongs, or; 
b) businesses making donations to universities, colleges, research institute or other 
similar institution for the purpose of scientific research related to the business of the 
donor business. 
There is no provision for deductibility of donations from individuals. 
 
4.3.2 Under Customs and Excise Act 
 
i)Section 138(1) which gives public interest as condition for remission 
ii)Section 138(2) which limits remission on donated goods to: 

a) donations of the prescribed goods to non-profits and 
b)  approved institutions for official use or for distribution 

- the poor and needy or 
-  for health,  
- educational,  
- religious or 
-  rehabilitation work or 
-  approved government projects 

iii) Legal Notice No.68 of 10th June 1999 which describes ‘charitable organisation’ 
ii) Part A Clause 12(1) of the Third Schedule which requires that goods eligible for 
remission be bona fide gifts and that receiving or importing organisations be ‘charitable 
organisations’ as described and have  tax exempt status under paragraph 10 of the First 
Schedule to the Income Tax Act. 
  
4.3.3 Under VAT Act 
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i) Section 23 (1) which requires public interest ends in consideration for remission of 
VAT tax 
ii) Section 23 (3) (iii) which provides for remission for specified goods donated or 
purchased for donation to non-profit making organisations or institutions approved by 
the government for: 

- their official use, or for; 
- free distribution to the poor and needy persons, or for; 
-use in medical treatment, educational, religious or rehabilitation work or 
other government approved projects. 

iii)Section 23(3) (iv) which limits remission under this section to only 50% of tax payable 
iv)Eighth Schedule PART (A) Clause 9 (1) (a), (b) and (c) which describes ‘charitable 
organisations’ for purposes of zero-rating on imports and purchases, and requires  the 
treasury’s approval in writing for  tax levels above  Ksh. 500,000, and describes’ goods 
being bona fide gifts for eligibility  for zero-rating for NPOs and limits zero-rating for 
NPOs to 50% of tax payable. 
v)The Third Schedule Clause 7 which describes services eligible for exemption as 
including ‘social services’ provided by the charitable organisations  
vi)The Third Schedule Clause 16 (a) (b) (d) (e) and which includes as exempt services, 
those rendered by ‘…professional and labour associations’, by educational, political, 
religious, welfare and other philanthropic associations to their members’; entertainment 
of a charitable nature, entertainment organised by a charitable organisation to further 
their objects. 
vii)The Third Schedule clause 18 which exempts accommodation and restaurant 
services within establishments of charitable or religious organisations; operated by 
educational training institutions or by medical institution 
 
4.4 Issues with Current Law 
 
4.4.1Definitional Ambiguity and Exclusivity of “exempt organisations” 
 
The definition of exempt organisations is ambiguous under the Income tax Act, and 
narrow  and restrictive in ambit under it and under the VAT and Customs and Excise Act, 
with the latter two focusing only on organisations formed under the Societies Act and 
NGOC Act or otherwise exempted from registration under them. This situation leaves 
definition of exempt organisations uncertain for NPOs; it places a heavy interpretation 
burden and vests broad powers on the Commissioner; and opens the sections to abuse. 
It also leaves out many other organisations that are part of the NPO sector such as:  
cooperative unions; kinship and welfare associations; clubs, and a milieu of socio-
economic and cultural organisations such as self-help, women’s and youth groups. The 
group registered under formal laws represents only 1% of the sector. This situation is of 
concern if the desired benefits can only benefit 1% of the sector.  
 
4.4.2 Conceptual Ambiguity and Exclusivity in definition of “charitable 
purposes” 
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The conceptual understanding of “charity” that is manifested in the list of purposes and 
activities that are exempt under the laws is narrow and ambiguous, leaving broad 
powers and burden of interpretation to the Commissioner and hence opening sections to 
abuse. Categories such as relief of poor, educational, religious, and health purposes are 
narrow in the context of the many other categories of activities engaged in by NPOs. 
They are at the same time ambiguous and broad categories into which almost any 
activity could be construed to fit. In the absence of specific guidance, the situation of 
ambiguity precipitates fiscal haemorrhaging as it gives extensive powers of interpretation 
to the Commissioner. It also means NPOs are not certain whether their activities fit in, 
hence eligible organisations may not claim benefits. These categories are based on 
archaic definitions of “charity” passed down from 16th century English law. Whereas 
English law has moved on to refine its definitions to fit the present-day reality of their 
society, Kenyan law has not. It therefore does not contemplate social changes that have 
led to innovative contemporary charitable purposes such as environmental conservation; 
conflict resolution; human rights advocacy; philanthropic development; and governance 
and democracy.  
 
International standards show trends in broader definitions of charity.  For instance, faced 
with similar conceptual ambiguities, South Africa three years ago developed the term 
‘Public Benefit Organisation’ (PBO) as the category of exempt organisations defining a 
PBO as ‘any organisation of a public character the sole objects of which are to carry on 
one or more Public Benefit Activities in a non-profit manner and subject to certain trading 
restrictions’. They then began developing a list of exempt activities to guide 
administration of exemption and defined a public benefit activity as an activity ‘of a 
philanthropic or benevolent nature having regard to the needs, interests and well-being 
of the “general public”…and such prescribed activities include the provision of funds for 
any of the scheduled purposes’. This was a definition broad enough to encompass many 
organisations, yet when read with the list of exempt activities is specific enough to be 
easily interpreted and not to be misused. 
 
4.4.5 Tax Treatment for donations  
 
The main tax laws grant tax exemption for donations of money (Income Tax Act) and 
gifts (VAT and Customs and Excise Act) to NPOs within prescribed parameters. The 
benefit however is to the receiving NPO, not the donor. Under the Income Tax Act, all 
NPOs do not have to pay any tax on any donations of money. They however have to pay 
up to 50% of VAT and Customs and Excise Act for donations in kind. Their donors of 
both money and in-kind gifts have to pay tax on their donations.   
 
A very limited benefit could however be construed to be also available in the form of tax 
deductions to a very narrow class of donors. A donor tax deduction is a right available to 
donors to deduct limited amounts representing donations to eligible institutions from their 
taxable income. Under current law this can be construed to be available under the 
Income Tax Act to businesses engaged in a very narrowly defined category of activities 
of ‘scientific research’ which is also narrowly defined and also has to be related to the 
class of business to which the [giving] business belongs. There is no minimum or 
maximum limit for this benefit. The interpretation of this provision as providing charitable 
exemption is however contestable because it uses the terms such as ‘payment’, not 
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‘donation’ and requires that the research be related to the business of the giving 
business hence seeking to require that giving be in direct interest of the donor. This 
raises questions about the elements of voluntarism or disinterestedness which are key 
prerequisites of any charitable tax exemption for donors.  
 
The laws do not provide for any donor deductible benefits to individual donors at all. 
 
Internationally many countries are expanding tax benefits for NPOs to donors as a way 
of encouraging increased giving to the sector.  Uganda has legislated a donor deductible 
benefit of up 5% of a donor’s (both human and juristic) taxable income in a year. South 
Africa recently provided for a benefit of up to 5% or 1000 Rand whichever is greater of a 
person’s (human and juristic) annual taxable income. Canada provides 100% benefit in 
deductibles to corporations and 100% credit to individual donors up to a maximum of 
75% of annual taxable income. Any excess deduction or credit in one year can be 
carried forward to the following year for a period of five years. 
 
4.4.6 Tax treatment for NPOs Trade Income 
 
In Kenya, NPOs can only legally engage in income generating activities that are related 
to their central purposes. Under the Income Tax Act, income or gains from such 
business is generally taxable except where such income or gains are applied solely to 
the purposes of the NPO(use/destination -of -income test), and either the business is 
carried on in the course of the actual execution of those purposes (relatedness test), or 
the work of the business is mainly carried on by beneficiaries of the activities of the 
NPO(relatedness test) or the gains or profits consist of rents received from the leasing or 
letting of land and chattels leased or let therewith. There is no minimum or maximum 
limit to this benefit. This provision seems to require that to be granted tax exemption on 
trade income NPOs have to hybridise their philanthropic objects with for-profit objects. It 
risks abuse where the balance may favour the for-profit activities and where costs and 
infrastructure used in the for-profit may be reflected as having been used in the 
charitable activities. The general test of relatedness seeks to address the concern of 
unfair competition, and the use-of-income test addresses the fear of erosion of the tax 
base and the creation of opportunity for abuse.  
 
This provision allows only narrow parameters and a precarious environment for NPOs to 
generate their own income. 
 
International practice shows varied efforts by countries to open up space for NPO 
trading, and for tax exemption on trade income. Recent South African provisions for 
instance are certainly more progressive than the Kenyan position but not as liberal as 
those of Canada though broader than those of the US. In SA trading or business 
activities of PBOs are allowed under the following conditions:  

-the de minimis rule/technical test which provides that gross income from 
business undertaking or trading activity must not exceed the greater of 15% of 
the gross receipts of the organisation, or R25000;  
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-Related trading activities that are integral or related to the sole object of the 
organisation are allowed if carried out on a basis substantially directed at cost 
recovery, and does not result in unfair competition in relation to taxable entities 
-unrelated trading activities that are of an occasional nature allowed if 
substantially carried out with voluntary assistance. 
-any other activity approved by the Minister having regard to the criteria in the 
Act. 

In Canada all charities that have applied to Revenue Canada and been registered as 
charitable organisations, public foundations, or private foundations are completely 
exempt from all tax on income whether the income is from donations, earned from active 
businesses carried on by the charity. In the US, Federal law exempts profits derived 
from a business which is ‘substantially related’ to a NPO’s tax exempt purposes. 
Substantially related in this context means that the conduct of the business activity must 
have a significant causal relationship to the achievement of a tax exempt purpose. 
 
4.4.7 Customs and Excise Tax Treatment of NPOs  
 
Under the Act the Minister has powers to grant 100% or part remission on goods 
donated to organisations if he/she finds it is in the public interest to do so, for goods that 
are bona fide gifts to ‘charitable organisations’ as described in the Act; given to approved 
institutions for official use or for distribution to: the poor and needy or; for health; 
educational; religious; or rehabilitation work; or approved government projects; and that 
those charitable organisations must be exempt under the NPO exempting provisions of 
the Income Tax. Charitable organisations under the Act are restricted to those formed 
under the NGOC Act and the Societies Act or otherwise exempted from registration 
under these two Acts, and also be exempted under the Income Tax Act.   
 
Though the exempting provisions are quite generous, the application process is 
cumbersome, involving too many hands and departments including the Ministry of 
Culture and Social Services, Ministry of Finance, KRA and the Treasury. This is long and 
discouraging to NPOs and opens the process up to too many occasions for rent-seeking. 
This benefit is also restricted by the restrictive definition of ‘public interest purposes’ and 
exempt organisation as also affects the Income Tax exemptions above. 
 
International practice shows that Customs Duties are among the most contentious and 
difficult issues faced by NPOs. Even in the jurisdictions with progressive exemptions, 
customs procedures bog down the intent of the law. At the same time there is concern in 
all countries because customs exemptions have and continue to tempt crooks into the 
NPO sector with the prime motive of getting undue exemptions. It is however 
internationally acknowledged that customs exemptions are an effective way to support 
NPOs as they dramatically reduce their operation costs.   
 
4.4.8 Value Added Tax Treatment for NPOs 
 
Under the Act, the Minister may by order in the gazette remit tax payable in full or in part 
if he is satisfied it is in the public interest to do so for goods donated or purchased for 
donation by any person to an NPO or any institution approved by government for free 
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distribution to the poor … or for medical treatment, educational, religious or rehabilitation 
work…and such remission shall not exceed 50% of the tax payable. Further charitable 
organisations that are exempted under the Income Tax Act are Zero-rated for goods that 
are bona fide gifts if they are approved by Commissioner for Social Services and by the 
treasury in writing where the tax exceeds Ksh. 500,000. The following services are also 
remitted: social welfare services by exempt charitable organisations; services rendered 
by trade, professional and labour associations; educational, political, religious, welfare 
and other philanthropic associations to their members; and other entertainment services 
listed.  
 
Prior to June 1999, NGOs and other charitable organisations enjoyed exemption from 
100% of VAT taxes. This was reduced to 50% by the Minister in his budget speech due 
to alleged abuses by some parties. Moreover the list of items exempted from VAT and 
even customs duty changes each year. This inhibits planning by NPOs. The list contains 
goods which are required for traditional charitable purposes provided in the Act, and 
proscribes goods that may for instance be needed by advocacy organisations such as 
electronic visual and audio visual equipment. The types of services contemplated by the 
Act for remission for NPO benefit are very limited and mostly based on the traditional 
charitable purposes used in exemption criteria under the Act. It does not include 
contemporary services enlisted by NPOs today for instance in the area of organisational 
development such as those by management firms, accountancy and audit services. It is 
also only restricted to the provision of services to NPOs by other NPOs and not by for-
profit providers: ‘provided that this…shall not apply where any such services are 
rendered by way of business'. This provision is confusing and does not seem logical in 
an environment where most professional services to NPOs are provided by for-profit 
providers. This makes the benefit inadequate and negligible.  
 
Zero-rated goods and services are also limited to the traditional charitable purposes of 
poverty relief, health and rehabilitation, and not all the other traditional common law 
purposes and even then only up to 50%. There is no clear rationale for the restriction of 
purposes or exclusion of others. Since zero rating is a more flexible benefit for the 
NPOs, and allows them remission from goods they buy, and also from gifts, there is logic 
from NPO standpoint to expand the parameters of purposes and list of goods and 
services, and also to increase the zero-rating to 100% for the same reasons given under 
the remissions’ limit above 
 
Generally, when an organisation is excluded from a VAT system, it pays VAT on goods 
and services it buys from others for tax is built into the price it has to pay (input VAT).  
However, since being VAT exempt means an organisation is not in the system, such 
organisation cannot apply for a refund of that tax. Although exclusion from the VAT 
system is not desirable from a tax point of view, small NPOs usually rationally prefer it in 
order to be relieved of compliance burdens. 
 
The best situation for an NPO is to be included in the VAT system but be zero-rated. 
This means that, though the NPO pays VAT on the goods and services it buys, it does 
not have to pay output VAT, and it gets back as a rebate the input VAT paid plus the 
amount of any imputed VAT on goods and services it sells to others. This approach is 
not adopted in many countries. In BANGLADESH, INDONESIA, The PHILIPPINES, and 
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THAILAND, NPOs receive no exemption from VAT, but in some cases they benefit from 
lower rates levied on primary un-processed agricultural products. In ISRAEL, NPOs are 
exempted from VAT and thus suffer the burdens of not being able to obtain refunds of 
input VAT. 
 
4.4.9 Other Taxes 
 
There are other ancillary taxes and levies, apart from the ones analysed above, for 
which registered NPOs are subject and which might significantly beneficial to be exempt 
from. These include among others Estate Duty, Transfer Duty, Stamp duty, Capital gains 
tax and City Council rates. In Kenya NPOs owning property are neither exempt from 
Transfer Duty nor City Council Rates which can amount to a lot of money.  
 
Other unique cases arise which contest for tax benefits under the same rationale as 
NPOs because they fulfil a charitable purpose of one form or another even if they do not 
meet organisational criteria. A good example is where a charitable purpose is served 
directly by/or as a result of an activity of a for-profit firm, such as for instance facilitating 
for NPOs to earn income. A case in point in Kenya is that of the Nairobi Stock Exchange 
and its proposal to develop a ‘’Charitable Bond’”. The NSE proposes that in order to 
mobilise greater investment and capital flows into provisions of the essential services 
such as health, specially constructed medium- to long term bonds issues by participants 
in these sectors with the following characteristics: a fixed coupon rate of less than 10%; 
and funds raised used solely to finance investment in the specified sector be exempted 
from withholding tax on interest. Removal of the existing 15% withholding tax on interest 
earnings of the special medium to long term low interest bonds, both investors and 
issuers would find it viable to float bonds and tap capital markets to finance the essential 
services projects. In addition, these “charitable bonds” would achieve a double social 
benefit as they would become a healthy compromise between the need for a convenient 
instrument through which philanthropists give donations on the one hand, and the need 
of proper capital-raising instrument for social service providers, on the other. 
 
5.0 Major Recommendations 
 
5.1 On Conceptual Ambiguity in Definition of Charitable 
Organisation and Charitable Purposes 

 
a) That the Income Tax Act, the Customs and Excise Act, the VAT Act, and other tax 
laws as shall be found pertinent be reformed to provide, that a tax exempt organisation 
shall be one that is: 

 
i) A Non-profit organisation registered under the various non-

profit registration laws in Kenya, including those under which 
trusts and foundations are registered 

ii) A Public Benefit Organisations(PBO), which shall be defined 
as “an organisation of public character whose sole object is 
the carrying on of one or more public benefit activities in a 
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non-profit manner” which status shall be acquired upon 
application in a manner such as will be prescribed in the Act 
considering both fiscal interests and NPO conveniences 

iii) Carrying out a Public Benefit Activity where such activity shall 
be defined as “an activity of a philanthropic or benevolent 
nature having regard to the needs, interests and wellbeing of 
the ‘general public’.  

Further, a list of such public benefit activities be developed, based on among other 
things government development priorities and priority activities identified by NPOs. Such 
list of activities should include the activities of trusts and foundations viz: investment of 
funds; and distribution of those funds to other NPOs and for the various other identified 
activities listed. 
 
This recommendation is based on the South African model and is adopted here because 
of the clarity and specificity it brings to the law. It may however have various 
weaknesses, such as opening up contestations for what goes into the list of exempt 
activities. It could however be remodelled as the stakeholders shall find appropriate for 
Kenyan context. 
 
b) That the list of public benefit activities be flexible as to allow additions to be included 
as and when they arise and are justifiable. 
c) In order to guard the fiscal intent of the benefits from abuse, for an organisation to 
become a PBO, and therefore earn tax exempt status it has to: be registered under the 
relevant provision in the Act; apply to the Commissioner as shall be prescribed; provide 
proof of NPO status through for instance provision of the constitution or other founding 
documents containing details such as of fiduciary responsibility, and of the utilisation and 
investment of funds among other important information; and such other documentary 
requirements as shall be found important to ensure proper governance and proper funds 
administration; meet such other criteria as shall be required under the Act to guard the 
fiscal intent and to ease administration benefits both by the KRA and the PBO 
d) That the exempt status be not permanent but be renewed every few years for 
instance three-five years. 
e) Clear, reasonably frequent and regular reporting requirements be developing for 
qualifying NPOs. 
f) To supplement the voluntary basis of registration for exempt purposes, KRA should 
develop the capacity for proper evaluation, enquiry and assessment in order to qualify 
NPOs that apply. It cannot be assumed that organisations which voluntarily register- and 
which therefore file accounts and reports with KRA are deserving of public trust. Unless 
expressly required by the law, KRA may have neither the capacity, nor power or 
intention to assess or examine the documents filed with it by NPOs 
g) Facility should also be availed for donors to conduct their own independent 
assessments and enquiries to ensure acceptable standards and continued eligibility. The 
Ministry of Home Affairs or the NGO bureau could as a matter of policy establish a 
voluntary register, and invite NPOs to file copies of their accounts and reports, to afford 
the public a right of access so such information. 
 
5.2 On Donor Deductibility 
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Having regard to all the concerns that underlie the denial and restriction of this benefit, 
and the potential its provision has to increase inflow of donor resources to NPOs, this 
study recommends:  
a)  That the ambit of the benefit of ‘deductibility’ contemplated under Section 15 (1) (n) of 
the Income Tax, be substantially widened and extended beyond traditional purposes to 
include contemporary NPO purposes and be left flexible enough as to accommodate 
innovation.  
b)  That the tax benefit be restricted to the form of deduction, to begin with, because the 
credit system is rather complicated, administratively cumbersome and susceptible to 
abuse, therefore requiring capacities which the KRA may not presently have, or 
justifiably develop. This could however be reviewed in future.  
c)  That the deductibility benefit be available to both businesses and individual donors, 
that is the Act should not make any distinction between donors who are natural persons 
and those who are juristic persons. 
d)  That the Act expressly refer to “donation” and expressly stipulate the terms to clearly 
emphasise the requirement for disinterestedness, and to accord to the common law 
definition and to thus be defined as: ‘a transaction, whereby one person without any 
legal obligation to do so, undertakes out of disinterested benevolence to give property to 
another person without receiving anything in return’. 
e)  That in its listing and definition of exempt organisations, the Act take cognisant of 
both implementing organisations and grant-making organisations or those organisations 
that mobilise funds or make investments for re-distribution, and which are usually 
registered as trusts or as non-profit corporations, and take cognisance of the fiscal-
related peculiarities of each. 
f)  That the benefit should apply to donations of cash, in kind gifts, capital gifts, gifts of 
publicly listed securities, and should contemplate other types of gifts as may emerge 
with time such as those of art, royalties etc. 
g)  That the Act should provide for a minimum and maximum limit of tax relief to 
donations defined in terms of a fixed amount and/ or a percentage of taxable income. 
The importance for a minimum limit is the desire to avoid the administration involved in 
documenting and monitoring large numbers of donations of a very small amount. This is 
also a matter of concern to NPOs who may well consider that the costs involved 
outweigh the benefit of the tax relief. It may however be perceived as locking out small 
donors from the benefit. Setting a maximum limit which will normally impact the richer 
donors is the need for a ceiling on the cost to the state, backed sometimes by a moral 
concern that it should not be possible for someone to eliminate their income tax liability 
completely by means of charitable donations. To mitigate the impact of the maximum 
limit, the Act may allow those donors who exceed the limit to carry forward the excess 
donation for deduction, subject to the same limit in each year, over a number of years. 
h)  That to safeguard against abuse, (that typically takes the form of the donor making 
an arrangement to receive a valuable benefit either from the NPO of from a third party as 
a result of the donation), and given that it is common practice for NPOs to give free 
materials to their supporters, the Act could have a rule that enables benefits of nominal 
value to be disregarded by the tax authority when assessing the donor’s entitlement to 
tax relief  provided that the value of the benefit does not exceed a stated amount.  
i)  That the act requires that donors lay their claims for the benefit from the KRA by 
attaching a receipt (issued by the recipient organisation) as a proof of the organisation. 
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The receipt must contain information such as a reference number of the organisation 
(issued by the Commissioner as may be required by the Act to show its exempt status; 
the date that the donation was received, nature of gift, and an undertaking by the 
organisation that the gift will be used for the object of the public benefit organisation 
concerned; among other relevant information. 
j) That the Act provides for disqualification of deduction for donations for an organisation 
for any year of assessment, if the Commissioner has reasonable grounds for taking such 
action, for instance if he/she believes that any person who is in a fiduciary capacity 
responsible for the management or control of the income or assets of any NPO, 
institution, board or body has intentionally: failed to ensure that the objects of the 
organisation are carried out or has expended moneys of the organisation for purposes 
not covered by such objects; or issued or allowed to be issued a receipt to any tax payer 
for the purposes of this section in respect of any fees or other emoluments payable to 
the organisation, by such taxpayer 
k)  That the Act adopts a favourable and progressive stance towards facilitating diaspora 
philanthropy, by taking an international perspective to the definition of ‘public benefit’, 
such other provisions as may ease income tax disincentives for diaspora donors. 
l) That the Act clarifies the reference to ‘trusts’ in paragraph 10 (1) of the Act, and that it 
expressly includes in its ambit of exempt organisations, all those organisations which 
provide/grant funds to NPOs or to associations of persons carrying out activities that are 
exempt under the Act.  
m) That considerations for donor deductibility be subject to national and regional 
development priorities. 
 
5.3 On Exemptions for Trade Income of NPOS 
 
Keeping in mind concerns about unfair competition, and those on the risk of undermining 
the charitable purpose of the organisations, this study proposes: 

a) That trading by tax exempt NPOs should henceforth be permitted, albeit within a 
carefully structured fiscal regime which facilitates oversight by the Commissioner 
and limits the opportunity for abuse. 

b) It is specifically recommended that the de minimis rule/technical test be applied, 
and that therefore no tax implication should arise in respect of ‘trading income’ 
from a substantially related trading or business activity  up to a limit of say KSH X 
per annum or Y% of gross receipts whichever is greater. (Figures here need to 
be rationalised, and may consider among other things precedents from other 
countries such as US $1000 for USA and SA R25000, and KRA policies and 
revenue goals) OR  

c) That gross receipts derived from related trading be tax-exempt to the extent that 
the gross receipts from such income-generating activities do not exceed one half of 
the gross receipts (including donations) of the organisation concerned. 
d) That ‘unrelated’ trading by NPOs be permitted without restriction, but only if 
conducted within the structure of a separate wholly-owned or controlled subsidiary’ 
and that the income derived would be subject to normal tax. 
e)That the test of ‘relatedness’ be kept, and be elaborated and expounded in 
meaning to mean as under US law ‘that the conduct of the business activity must 
have a significant causal relationship to the achievement of a tax-exempt purpose’. 
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Thus for the conduct of a trade or business from which a particular amount of gross 
income is derived to be exempt from taxation, the production or distribution of the 
goods or the performance of the services from which the gross income is derived 
must contribute importantly to the accomplishment of the organisations’ exempt 
purposes. 
f) That certain one-off trading activities by exempt NPOs approved by the Minister 
may be tax exempt on their income . 
g) That the ‘involvement of beneficiaries of the organisation’ rule be removed as it is 
cumbersome and is often not practicable, as it is difficult to ascertain real 
beneficairiea at any one time . 
h) That these provisions be reinforced by substantial penalties for fiscal fraud and 

evasion. 
i) Consideration should also be given to those ancillary taxes and levels, apart from 

Income Tax, for which a Registered Public Benefit Organisation might be subject, 
and justifiably exempt. 

 
5.4 On Customs and Excise Tax Treatment of NPOs 
 

a) For purposes of definition of exempt organisations, and public benefit purposes, 
the recommendations for the same under the Income Tax given above should apply 
here. 
b)With regards to exempt goods, it would assist the Minister if NPOs themselves, in 
liaison with the Ministry of Social Services, Ministry of Finance and KRA, developed 
a flexible list/schedule of goods based on the prioritised schedule of public benefit 
purposes recommended for development under the Income Tax act. 
c) If recommendation (b)  above is adhered to, this would reduce the steps in the 
application and do away with the requirement of approval of Commissioner of Social 
Services as the Minister and KRA will be guided by the schedule of goods, and 
schedule of purposes.  Such approval could be reserved only for unscheduled goods 
and purposes, which may be applied for from time to time. 
d)Though the oversight of treasury is important to limit the loss to the fiscus, the 
figure of Ksh.40,000 as the maximum value of duty not needing written treasury 
approval seems too low considering that items such as automobiles which are a 
most common item of importation by NPOs fetch many times over that amount of 
duty. This figure should be increased to a figure above the average duty amount on 
the most commonly imported item by NPO eg. Automobiles. This would ease the 
process by shortening it, but also reduce the number of occasions for rent-seeking. 
e) Instead of Gazetting the remission, another system could be adopted that is 

faster and which would reach a larger portion of the public such as printing out a 
bi-monthly or quarterly schedule of remissions in the national dailies. 

f) The criteria for certifying bona fide gifts that those should be established and 
published with requirements to prove that they are really gifts. 

g) To protect against the improper use of the exemption, it is appropriate to provide 
that imports will be exempt only if they are going to be used by the NPO in its 
operations and further that any item sold by an NPO (eg, s truck or automobile) 
within a short period (e.g 2-3 years) would be subject to customs duties at the 
time of sale. 
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5.5 On VAT Treatment of NPOS 
 
The study recommends: 

i) That the Act be amended along the lines of the recommended amendments 
of the Income Tax Act and the Customs and Excise Act to broaden and to 
develop an expanded list of charitable purposes, and clarity on exempt 
organisations. 

ii) That the Act be amended to ease the application process along the lines 
recommended for exemption under the Customs and Excise Act such as 
direct application to the Minister as was the case before 1999. 

iii)  That the ambit of the benefit of zero-rating be expanded to include many 
more exempt goods, services and organisations so as to avail NPOs 
remission benefit for both input and output VAT.  

iv) That the limit of 50% on remission to bona fide gifts and services, and for 
zero-rated goods and services be reverted to allow for 100% remission for 
exempt NPOs undertaking exempt activities as was the case before 1999, 
using the same rationale used then. 

v) The list of goods and services to be remitted should be reviewed with a view 
to develop a more inclusive schedule that is reflective of the needs and 
realities of NPOs today. This should be done NPOs in liaison with KRA, 
Ministry of Finance and Ministry of Culture and Social Services.  

 
5.6 Recommendations for further Specific Statistical 
Research 
 
In order to make a strong case for reform, reform advocates will need to back their 
arguments with scientific evidence on core points. Some areas identified by this study as 
needing more scientific illustration are: 

i)An illustration of the fiscal worth of the sector through for instance showing how 
much revenue the sector pays per year. 
ii) An illustration of the potential of resources that could be available to the sector in a 
better fiscal environment. This can be done by studying one donor   
iii)An illustration of the social service sector investment by NPOs to make the case of 
the social value of the sector, and the extent to which it lends legitimacy to the 
government in this way. 
iv)Submissions of strategic partners on the campaign proposals. Important partners 
would be NPOs, Private sector, and formal donors.  

 
 
6. 0 Limitations of this Study 
 
A major limitation of this study was the inability to collect views of NPOs on a national 
scale due to the low questionnaire return. This an important element of the case for 
reform which it is hoped the campaign team will take up as recommended above. 
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CHAPTER 1 
 
INTRODUCTION   
 
1.0 Contextual Background  
 
Looking inward for Resources 
 
There is a growing conversation in Kenya amongst a growing group of social innovators 
and actors about the question of sustainability of development efforts in the country. 
Away from the rhetoric about sustainable development and dependency that began with 
the crisis the 1970s, and has held unyielding sway to date, the new initiatives in this line 
are grounded on a firm belief that in order for the people of Kenya to take control of their 
own development agenda, they must be able to resource it using their own resources. 
They therefore have to identify, acknowledge, hone and control those resources. To be 
sure, foreign donors have a role to play in development.  But in order for development to 
be truly guided by the needs, wishes and aspirations of local communities, it must be 
supported with resources controlled by those communities. The focused conversation 
and debate towards these ends in Kenya as in other East African countries was formally 
initiated by the Ford Foundation’s Africa Philanthropy Initiative (API). API through 
research, peer learning workshops of philanthropic institutions and actors throughout 
Africa, resulted in the generation of some important ideas, initiatives and institutions that 
are now championing the cause of philanthropic development for local resource 
development towards independent social development. These actors such as Ufadhili 
(The Centre for Philanthropy and Social Responsibility), Allavida, Kenya Development 
Community Foundation (KCDF), and the East African Grant-makers Association 
(EAGMA) with the support of others like the Aga Khan Foundation, Ford Foundation and 
K-REP Development Agency, are working to transform the conversation about 
development in the region and in Kenya such that local actors look inward for resources 
and seek ways to leverage those resources for development. Critical to this process is a 
conducive legal environment for philanthropy. This study is part of a process by these 
actors to lead in the creation of an environment within which philanthropy can grow in 
Kenya.  
  
A Sector claiming legitimacy and Due support 
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The process of building philanthropy described above meets with and synergises with 
another broader process that serves to strengthen its arguments and validate its 
concerns- the quest by civil society especially in the developing world to seek 
recognition as a critical player in development, and its claim for due support. 
 
Voluntarism has been recognised in many parts of the world as a key component in 
developing a healthy civil society and helping the entrenchment of democratic ideals. 
Many countries have therefore set about creating a legislative and policy framework to 
define and protect the voluntary sector, hereinafter referred to as the Non-Profit Sector 
(NPO sector). This movement to institutionalise and legitimise the NPO sector as an 
important player in society has been accelerated by demands of organisational actors in 
the sector for provision of the appropriate tools to perform the increasing number of 
tasks that are being ‘pushed’ onto them by the state. 
 
In the last decade, in the wave of globalisation, and the attendant economic reforms that 
require cutbacks in state spending, many states all over the world have increasingly left 
a significant portion of the burden of delivery especially of social services, and the 
developing of abilities for self-sustainability of individuals and communities to the NPO 
sector. In Kenya for instance the government has repeatedly in different policy 
documents sort the assistance of the NPO sector (usually referred to as the ‘NGO 
sector’ in policy documents). A strategy document on poverty reduction1 for instance 
stated  

“Since 1995, the government of Kenya has instituted a number of policy reforms 
aimed at revitalizing the economy towards higher rates of growth. These changes 
in our economic management system have resulted in reduced provision of basic 
needs services for the poor through the institution of cost-sharing in services 
such as health and education; loss of jobs; erosion of purchasing power; and 
reduction or removal of a number of important Government subsidies. These 
effects have accentuated the plight of the poor who form 46% and 30% of the 
rural and the urban population in Kenya respectively, in terms of absolute 
poverty…[whereas] it is the responsibility of the government to protect and assist 
those who, for one reason or another, cannot cope with the demands of market 
forces and have been marginalized by their inability to compete… the 
government seeks support and partnership with donors, NGOs, private sector 
and beneficiaries, in meeting the financial requirements of programs and projects 
that address Social Dimensions for Development. NGOs have valuable 
experience in delivering services to the poor at the grass roots level and the 
government has an infrastructure of immense value for delivering such 
services…  The government appreciates the current efforts being undertaken by 
NGOs and the private sector towards solving the problems of the poor.”  

 

                                                
1 Republic of Kenya (1994), Social Dimensions of Development in Kenya: An Approach to Human-
Centered Development and Alleviation of Poverty: Conceptual Framework and Project Profiles. 
Government Printers. Nairobi. 1994.  
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In the 1999 Poverty Eradication Plan,2 The government recognised that  “the major 
NGOs and companies  have considerable poverty reduction experience to share and to 
contribute to the national effort…[and that] the delivery of basic social services to poor 
communities and poor households will require ‘partnerships against poverty’ between 
governments, NGO’s, private sector businesses and traders and Community Based 
Organisations”   
 
Further with the global wave of democratisation, and the recognition of the need for good 
governance, the NPO sector has taken the lead in developing the values, the theory and 
praxis through research, educating the public and building the constituencies for the 
entrenchment of the principles and practice of democracy and good governance. 
 
Standing on the ground that they are taking on the extra burden, the NPO sector has 
sought state support in various ways. One of those has been the request for fiscal 
support through tax exemptions that would encourage the flow of resources from 
individual and corporate sources to the NPO sector. In most countries there have been 
rudimentary policies and legal provisions in this direction, but most are based on archaic 
notions of voluntarism, are restrictive and exclusive, and cannot facilitate the realisation 
of the vast amounts of additional resources required by the sector today. The task then 
has been to build on their spirit, expound their meaning and expand the ambit of the 
activities they cover. 
 
The government of Kenya has acknowledged the need for developing incentives for 
NPO work as a general policy stance. A 1999 report on Development and Employment, 
stated; 
 

“since …Kenyans,  by and large, are known to be willing to help themselves, it 
may be expected that once the right opportunities and incentives are created, 
Kenyans will respond positively to them”3  

 
In the budget speech for the Fiscal Year 2001/2002, the then Minister of Finance Mr. 
Chris Okemo proposed: 
 

“there are a number of cases where individual donors have provided funds for 
putting up essential facilities, such as schools, churches, hospitals etc., but the 
Minister has not been able to reciprocate their good gestures in form of tax 
remissions because the law does not provide for that. I am therefore proposing 
that an amendment be made to provide for the Minister to grant tax remission to 
projects funded from donations to non-profit making organisations on 
recommendation by the Commissioner.” 

 
The government has also acknowledged the need for local resource mobilisation for 
development. In its 7th Development Plan4, it states: 

                                                
2 Department of Development Co-ordination, (1999) National Poverty Eradication Plan. Nairobi.  1999. 
3 Development and Employment in Kenya: A Strategy for the Transformation of the Economy: A Report of 
the Presidential Committee on Employment p. 70. 1999. 
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“…the greatest challenge was perceived as the need to reassess the policy 
framework, adopt a strategy for recovery and rapid restoration of economic 
growth, while protecting the welfare of Kenyans, particularly the most vulnerable. 
The strategy for the Plan was to mobilize resources by policies that would 
encourage private sector savings and investment…Recent political  and 
economic events in the international arena have brought home the point that it is 
time to limit reliance on development assistance from outside. This calls for a 
clear identification of priorities and resources to ensure that the country has the 
capacity to implement development strategies with or without development 
assistance. All domestic resources must be mobilised to be available on a much 
larger scale” 

 
Countries such as Uganda, South Africa, Barbados, England and Wales, Canada, 
Australia and New Zealand have taken serious steps towards creating incentives for the 
NPOs.5 They have undergone this process and some are still grappling with issues of 
ambit, and definition to different extents. In Kenya, the NPO sector has through sectoral 
consultations spearheaded by Ufadhili among others embarked on the process, and the 
state has shown readiness for engagement on the same.  
 
It is in this light that this study was commissioned by the Kenya Rural Enterprise 
Development Agency. In this study, voluntarism is perceived to be a process 
encompassing the flow of resources towards voluntary action, and the implementation of 
the voluntary intent, a process that has been referred to as Philanthropy.  
 
1.2. Study Focus, Scope and Methodology 
 
At a general level, the study seeks to find out the extent to which the tax laws in Kenya 
facilitate for the growth of philanthropy in Kenya, and what might be progressive 
proposals for reform towards a more facilitative legal regime. Specifically, it records the 
current laws, and practices and analyses their effects on giving to charity. Further 
comparative analysis is done with other countries’ experiences. Recommendations are 
then made for reforms of relevant law and policies. It is important to note that the report 
focuses strictly on tax laws and refers to NPO registration laws. Many other laws and 
legal provisions may have to be amended to support proposed reforms under the main 
tax laws. Those may only be referred to here. This report is couched as a basic 
information document that seeks to present a thinking framework within which an 
informed debate and a campaign for reforms may begin towards expanded tax benefits 
for NPOs.  It highlights gaps, and inadequacies, raises questions and concerns, and 
makes proposals which are by no means final, but which will need to be debated, 
negotiated, removed, changed and refined as stakeholders shall find appropriate. More 
specific research will have to be done to inform specific questions that have been raised 
here and others that may arise in the course of the contemplated campaign for reforms. 
 

                                                                                                                                            
4 Republic of Kenya, (1990) National Development Plan: Resource Mobilisation for Sustainable 
Development. 
5 See Appendix I. 
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The study findings are based on a survey of NPOs and opinion leaders in government, 
private sector and the general public. It also draws on secondary literature from Kenya 
and internationally. There is a dearth of local literature on the specific subject of taxation 
for NPOs. The study has analysed the works of Faith Kisinga6, the Johns Hopkins 
University Comparative Study on research projects on civil society in East Africa7 and 
various studies on philanthropy in Kenya commissioned by the Kenya Community 
Development Foundation. This study draws from these works and others on the topic of 
philanthropy and taxation.8   
  
1.3 Definitions and Conceptual Understanding 
 
1.3.1 What is Philanthropy? 
 
The term ‘philanthropy’ for purposes of this report is used in its compound sense to refer 
not only to its traditional meaning of giving, and resource mobilisation and management, 
but also the process beyond the giving – that of passing on of resources to intended 
beneficiaries or other intended ends - implementing. It is taken as a spectrum term 
‘which encompasses a series of activities by different actors, motivated by the love of 
humanity and human advancement, and targeted towards the enhancement of the ends 
of human survival, dignity and fulfilment of all people.9  
 
Philanthropy in its traditional sense of giving and mobilisation of resources is broadened 
and compounded in its process and rationale by two major confluences with civil society. 
The first confluence is that occasioned by the fact that philanthropy as a non-state 
source of resources for human advancement is a core underpin of, and a major 
presumption of all the philosophical and ideological principles that underlie the idea of 
civil society. This first confluence is at the point at which philanthropy fulfils its purpose 
and intention through the activity of civil society. The second confluence is that 
occasioned by the necessity for resources for civil society work, and the reality of state 
and market inabilities to supply these. This second confluence is therefore at the point 
where civil society engages in philanthropic activities of resource mobilisation to enable 
it to carry out its purpose and intention. For purposes of this study, focus is laid on the 
non-profit sector of the civil society.  
 
Whereas philanthropy is an end in itself in that it is an expression of the human need for 
self-extension and for community and connection with the rest of humanity, it is also a 
means to an end in that it supports the processes of the realisation of ‘good society’, and 
those of human advancement and dignity . 

                                                
6 Kisinga Faith, Analysis of the Kenyan Tax Regime and its Impact on the non-profit sector, philanthropy 
and local resource Mobilisation: A Case for Legislation that supports Community Development, Through 
Enabling  Local Resource Mobilisation. A report of Ufadhili, the Centre for Philanthropy and Social 
Responsibility. Available from IDS , University of Nairobi. 
7The Johns Hopkins University Comparative Study on Civil Society in East Africa. 2002  
8 See Appendix VIII.  
9 Houghton C.N, Philanthropy in East Africa: The Nature, Challenges and Potential. A study by Allavida, 
to be published in 2004.  
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1.3.2 The Nature and Scope of Philanthropy in Kenya10 
 
Philanthropy as Giving 
 
Kenya has a long tradition of giving. This is particularly the case if one considers 
philanthropy in broad terms of both vertical movement of resources from the better 
endowed to the poor, and the horizontal movement of resources among those who seek 
to pool what little they have to achieve a synergy of efforts and assets.  
 
Philanthropy as giving is extensive and dynamic in Kenya. It includes that giving which is 
‘informal’ in the sense that it is below market waterlines, outside legal ambits of 
organisation, and mostly below the public visibility lines; and that giving which is formal, 
in the sense that it is channelled through legally constituted, market compliant organised 
institutional infrastructure, and are visible to the public. It also includes consistent giving 
and ad hoc, one-off gifts. Gifts include money, time, and in-kind gifts such as bequests of 
real estate, gifts of land, food items, clothing among others. 
 
Giving in Kenya occurs in different scopes and proportions in different centres of social 
life: the individual, community and its different forms, corporations, ‘philanthropies’ such 
as trusts and foundations, religious organisations, and the diaspora.  
 
 Individual giving11 
 
Individual giving is widespread in Kenya with most of the proceeds going to religious and 
social causes according to a study conducted by the Institute of Development Studies at 
the University of Nairobi.12 Other proceeds go to health, education, sports and 
recreation, and housing. Most gifts by individuals are small amounts of mostly up to Ksh 
50, but sometimes with amounts ranging up to Ksh.26000.13 The middle class in Kenya 
has been steadily growing since the 1980s hence creating a significant portion of the 
population who might have resources to spare to give to charitable causes. This group is 
increasingly registering interest in giving to charitable causes especially in the 1990s as 
a response to the effects of SAPs in the health and education sectors.  There is also 
giving by the rich to causes of their choice. Individual giving all round is mostly reactive 
and in response to requests. The simplest evidence of the existence of individual giving 
and the potential for it in Kenya in all social classes manifests in the extent of responses 
in the case of requests in emergencies and disasters. There is also evidence that many 
more individuals would like to give to charity, but they lack proper knowledge of 
infrastructures through which they can give. It is evident that with greater incentive and 

                                                
10 For more details on this topic see Houghton C.N, Op cit. 
 
 
 
12 John Hopkins University Research op cit.  
13 Ibid. 
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clear and simple infrastructures within which to give, individual Kenyans would engage 
more in philanthropy. 
 

Corporate giving 
 

Kenya’s corporate sector is the largest and strongest in East Africa. The absolute value 
of corporate giving is however not known, but indications from surveys and profiles 
carried in the Corporate Concern14, other studies on philanthropy15, and media reports 
are that millions of shillings are given out or otherwise expended on philanthropic causes 
by corporations in Kenya. There are also indications that there is corporate giving by 
small scale corporations and family businesses. This giving is however mostly not visible 
because they are either not able to attract the media, do not give for public relations 
purposes, or else have individual attitudes to charity which do not allow for publicity. 
 
Corporate giving is gaining more significance in the social and economic dispensation in 
Kenya as it is evolving in form and rationale. Historically it has been random, reactive, 
paternalistic and motivated almost purely by the bottom-line strategy of public relations. 
The idea and push of Corporate Social Responsibility has broadened corporate 
motivations for giving and led to a shift in this approach especially among corporations 
with long-term investments so that giving trends now are indicative of a mix of public 
relations goals, community relations, and social investments as motives. This shift has 
led to increased investments, longer term engagement with communities. This approach 
views corporate giving as making business sense. Barclays Africa for instance allocated 
one million British Pounds towards corporate sponsorship in 2003 from an allocation 
from the bank’s annual profits. It has also announced the formation of a community 
support programme for NGOs with staff allocated to it. Barclays Kenya also has a 
community affairs programme. Under that programme, for instance Barclays staff raised 
about Ksh 12.5 million from a walk to support communities of their choice. 
 
Though the SME sector is the largest in terms of numbers and distribution, corporate 
giving is not common among them, or else not publicised. They have a greater 
understanding of local culture and longer term links with the communities because they 
belong to people from those communities and therefore have greater commitment to 
operating within those communities. Corporations mostly support the social sector in the 
fields of health, education and training, children, sports and recreation and HIV Aids.16 
 

Community giving  
 
This is mostly horizontal giving. It “refers to that giving that occurs within and because of 
a group of people coming together or being together for a common cause, or a mutually 

                                                
14 A Periodical publication of the Centre for the Promotion of Philanthropy and Corporate Responsibility 
(Ufadhili). 
15 See Study by Houghton C. N, The Legal and Policy Environment for Philanthropy in Kenya. A research 
report of the African Philanthropy Initiative. 1999. Unpublished. 
16 See Report of the Pilot Phase of a Survey on Corporate Philanthropy in Kenya-2000. Kenya Community 
Development Foundation, June 2001. See also Houghton C. N, Op cit., p 63.  
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beneficial cause or for a cause not mutually beneficial but to which they subscribe.”17 
Most giving in Kenya across class, culture and geographical division occurs through 
communal efforts. Community giving is mostly typified by the different motivations that 
lead to people communing to give. 
 
People give for communal causes. They combine their resources, make those resources 
grow, and apply it to a communal cause or distribute it to members for their betterment. 
In Kenya this is manifested in collective efforts in the provision of social amenities such 
as water, roads, schools, health, and security from which everyone in the community 
benefits. These initiatives fill in the gaps occasioned by market failure or by the 
withdrawal of the state from such provisioning due to shifts in economic policies such as 
SAPs. Historically this has been commonly practiced under the institution of harambee, 
which at its helm in the 1960s and 70s was the exemplification of communal self-help 
financing for social development. 
 
Kenyans also give communally for mutual aid purposes. Under this type of giving 
“members of a community contribute to a pool or join a collective effort or for the support 
of a cause or a person, with the expectation that when their turn comes, others will 
contribute and come to their aid18. Though previously these initiatives were focused on 
immediate need satisfaction, they are now characterised  by evolving micro-finance and 
micro-enterprise models commonly known as merry-go-rounds in Kenya.  
 
The Micro-finance/co-operative model though driven by mutual aid interests at is core, 
has asset development element to it which makes the pool of resources permanent and 
growing. The success of these initiatives depend on the mutual responsibility of each 
member. Other variations of the model are not asset development or long-term oriented 
but pool resources at an agreed monthly rate and at each meeting the entire amount is 
given to one person on a rotational basis.  The Micro-enterprise IGA Model has the 
agenda of growing resources through income generation activity and some of the profit 
from that is ploughed into the principal sum growing it and the rest is divided among 
members. The costs of business operations are kept low by volunteering from the group 
members in terms of labour time, and skills on a rotational basis. This is common among 
the youth and women groups. 
 
Mutual aid initiatives take different forms with different degrees of mutual aid and micro-
finance elements. They are usually practiced by members from same social strata, and 
within close geographical or other lines of community such as friendship, 
neighbourhood, and workmates among others. 
 

Volunteerism as giving 
 

Volunteerism is the giving of skills, energy and time to a recipient voluntarily according to 
an individual’s free will, for no financial gain to benefit the intended recipient of society as 
a whole. Volunteerism in Kenya occurs informally and formally. Informal volunteerism 
occurs below the public social space as defined by legal boundaries and by access to 
                                                
 
18 Ibid, p 75. 
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instruments of publicity such as the media. Informal volunteerism usually occurs in 
communal settings and along communal lines of trust such as neighbourhoods, collegial 
welfare groups and other issue based communities such as burial, wedding and security 
committees. .In rural settings typical volunteer activities mainly involve agricultural 
activities such as ploughing, planting, sowing or other activities such as ferrying a sick 
person to hospital, reading letters and the bible for the old or illiterate, digging ditches for 
communal water pipes, and maintaining community public facilities such as dips and 
dispensaries. This type of volunteerism is usually unrecognised and invisible to and is 
viewed as ‘the way of life’ of a people. It is however representative of the transfer of 
large volumes of resources in terms of time, ideas, skills, local knowledge and energy 
that supplement state revenue in financing developmental efforts.19 
 
Formal volunteerism is channelled through formal institutions such as religious 
institutions; institutions of social service delivery such as those of education and health; 
non-profit organisations; welfare clubs; members associations non-profit organisations 
and corporations. Some non-profit organisations mostly international, engage solely in 
the practice of enlisting volunteer services of nationals of their country towards general 
or specific causes in Kenya. Within Kenya, unexploited volunteer resources are vast and 
are vested in the youth who form 60%; the retired; the students and graduates; 
retrenched and jobless; professionals; employees of corporations; and the general 
public. Volunteering is not viewed as a philanthropic or strategic resource as it is not 
money, or capital assets or a resource that that can be positively influenced by public 
policy. 
 

Giving from the diaspora 
 
This refers to the process through which Kenyan immigrants in the diaspora allocate a 
certain portion of their remittances to fund development projects in Kenya.  There are 
about 1.2 million Kenyans in the diaspora.20    These Kenyans remit approximately 63% 
of all foreign exchange flows into Kenya (including bilateral loans and other aid-in-kind). 
These are resources significant enough as to warrant policy consideration for their 
further growth. The remission is in the form of monetary aid to family members, personal 
and other investments. These figures are an indication of the potential that is there for 
philanthropic purposes in the diaspora. This potential is however yet to be exploited. 
Countries where tapping and development of diaspora giving has been successful such 
as India, Philippines, Colombia and Latin America have done so on the wheels of an 
infrastructure that facilitates the mobilisation, stewarding, linking to home projects and 
programs, accounting and report backs and researches and provides information both 
ways on  continuous basis. Such networks consist of organisations established by 
people in the diaspora, and others by people in the home countries, and the linkages 
between these initiatives on either side. Sometimes the networks on both sides are 
initiated by efforts from one side. There are beginnings of such infrastructure for the 
Kenyan diaspora such as the Kenya Community Abroad (KCA).21 KCA has among other 
activities targeted at benefiting its members, been involved in mobilisation of funds for 

                                                
19 Houghton, C.N., Ibid. 
20 www.kwnyansabroad.org 
21 Ibid. 

http://www.kwnyansabroad.org
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causes in Kenya such as assistance to the August 7th 1998 US embassy bomb blast 
victims, and towards famine relief in northern Kenya. There is however no formal 
structure to support diaspora giving in Kenya.  The potential in diaspora giving needs to 
be explored and exploited. This will involve looking at issues such as those law, policy 
and regulatory frameworks of donor countries among other things. 
 

Organised giving: Philanthropy as resource mobilisation and grant -
making 

 
Organised giving refers to giving that occurs through an established structure set up 
mostly for that purpose, or sub-structures within organisations established for charitable 
purposes.  In Kenya this type of giving occurs mainly through grant-making 
organisations. These are mainly trusts, foundations, and international NGOs. There is 
however a distinction between non-profit organisations that have been set up under the 
legal framework of trusts and foundations just for the sake of legality of operations; and 
those registered under that framework for the philanthropic purposes under analysis 
here. Many organisations registered as trust and foundations in the mid-eighties to early 
nineties when there was no NGO registration framework. 
 
There is a growing number of grant0making organisations in Kenya. This growth in this 
philanthropic sub-sector is being aided by catalysis of organisations such as Ufadhili, 
Allavida, and the East African Grant-makers Association (EAGMA) whose goals are to 
enhance the development of organised local philanthropy in Kenya and the other EA 
countries. An increasingly popular model of grant-making organisations in Kenya is that 
of foundations. Foundations are an appealing and widely used model of resource 
mobilisation and asset development around the world. The foundation model, because 
of it qualities renders itself ideal for the Kenyan context where independent resources 
are needed to ensure continued development, but yet the social trust needed for their 
mobilisation has been lost through corruption and mismanagement of public funds. 
Foundations offer the elements of transparent systems, accountable governance, and 
leadership, good stewardship, and effective grant-making. Their corporate-like structure 
is ideal for managing large asset bases to generate more resources; and their 
governance structures provide accountability. Local foundations are also useful as 
conduits for large amounts of money coming in through large donors who have no 
knowledge of the local situation. The local foundations are better prepared to make 
smaller grants. The handling of these pass-through donor funds can also leverage 
additional funds from local populations. The independence of foundations facilitates the 
support and protection of local innovation  
 
There are different types of foundations in Kenya- family such as the Rattansi 
Educational Trust and Chandariah Foundations; private foundations such as the Kianda 
and Strathmore Foundations,  public ones such as the Kenya Wildlife Trust(KWF) and 
Community Development Fund; corporate foundations such as The House of Manji 
Foundation; , and implementing or operating foundations such as the Kenya Women’s 
Finance Trust. Foreign private Foundations are such as the Ford Foundation, and the 
Rockefeller Foundation and the Aga Khan Foundation, Konrad Adenauer Foundation 
and Fredriech Ebert Foundation. 
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There has also emerged the model of Community Foundation in Kenya pioneered by the 
Kenya Community Development Foundation (KCDF). KCDF is an established local 
foundation with the vision of “all Kenyans working together with permanent resources for 
equitable development”. KCDF is growing an endowment with a view of becoming self-
reliant and supporting communities through capacity development grants.  
 
Each year these institutions channel millions of shillings into activities that range from 
education, health care, infrastructure projects, and agriculture, to care and training for 
disabled people, care of orphans and the sick, micro-enterprise and credit for women 
entrepreneurs, sports, culture and employment creation.  
 
The East African Grant-Makers Association (EAGMA) is a membership association of 
grant-makers whose goal is to facilitate and support effective grant-making, resource 
mobilisation and asset development of grant-making organisations in EA through 
advocating for an enabling environment. 

 
External Giving 

 
This is giving from outside of Kenya by non-Kenyans targeted for the benefit of Kenyans. 
This is mostly channelled through international NGOs such as Action Aid, Oxfam, Plan, 
Care, and the Red Cross Society. Through sponsorship programs in Europe for 
instance, organisations such as Action Aid mobilise large volumes of resources that are 
used in their programs locally. Probably because of their long presence in the country, it 
is often forgotten that the bulk of the resources that these organisations utilise are 
directly gotten from givers in countries where they have a mobilising presence. This is 
giving that occurs outside of Kenya, but which needs to be nurtured and facilitated to 
enhance its growth and continued support to development here. 
 
 
Philanthropy as Civil Society 
 
Civil society is a core part of philanthropy to the extent that it serves as an intermediary 
for philanthropic resources to beneficiaries; and to the extent that CSOs engage in 
resource mobilisation activities – that is inducing, motivating, promoting giving, and even 
the growing an management of resources for the betterment of the human condition. In 
philanthropic theory therefore, civil society can be seen as ‘the process’. 
 
Kenya has got an established historical tradition of a strong civil society which has grown 
from a contextual melting pot of African tradition, Christian traditions, the colonial legacy 
and the influences of ‘modernity’. It has grown to be the largest in EA both in numbers, 
variety and in economic terms. There are about 300000 civil society organisations in 
Kenya consisting of indigenous grassroots associations and self-help groups, religiously 
affiliated organisations, foundations, health care centers, schools, welfare groups, 
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political parties, business and professional associations, and secular nongovernmental 
organisations.22  
 
Constraining environment 
 
In spite of this apparent bounty of philanthropic giving in Kenya, however, as this study 
has found out, more could be done. One of the biggest impediments to philanthropy is 
Kenya’s legal environment. Individuals and corporations are offered no incentives at all 
to make charitable contributions; and NGOs are hindered by onerous registration 
requirements, sometimes arbitrary application of vetting and enforcement mechanisms 
and ever-shifting combination of tax exemptions and tax burdens. In contrast, trusts and 
foundations are aided enormously by exemptions from income tax. However, unlike their 
corporate counterparts, who enjoy tax deductions for capital investments, trusts and 
foundations are offered no tax relief when it comes to capital investments that increase 
their endowments and thus their philanthropic efforts. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
22 Karuti Kanyinga, (2004) The Non-profit sector in East Africa. 
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CHAPTER 2 
 

 
THE GENERAL RATIONALE AND 
MOTIVATION FOR BENEFICIAL TAX 
TREATMENT FOR NPOS 
 
 
This chapter seeks to answer question why it is important to support philanthropy at all 
and through tax benefits among other things. It looks at the philosophical and practical 
levels.    
 
The reasons and motivations analysed here are got from oral submissions by 
interviewees among the Kenyan NPOs and NPO personalities, secondary materials on 
the NPO sector in Kenya, private sector and government opinion leaders, and materials 
from comparator jurisdictions such as South Africa and from ideas and materials on 
philanthropy and the third sector from across the world. Though they differ in emphasis 
upon particular needs and objectives, and range for the general and philosophical, to the 
Kenyan specific and practical, they converge at the point of their virtual unanimity of 
opinion and authority regarding the importance and justification for retaining the 
privileged tax status of NPO and extending the ambit and reach thereof. 
 
2.1 Philanthropy is important in construction of a 
progressive Society 
 
2.1.1 Facilitates community 
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A core attribute of human nature is ‘human sociability’. Human beings are essentially a 
social species. A vast majority of human needs and potentials can only be satisfied and 
developed in conjunction with other humans. Even those needs that could be satisfied 
independently have been found to be more efficiently realised in collaboration with 
others. To satisfy their economic needs, people have generated a variety of social 
arrangements that define and mediate frequently complicated divisions of responsibilities 
and rewards among participants. The roots of this human sociability are as much those 
of a shared consciousness and a mutual accountability as they are also physical and 
emotional. The mutual accountability emanates from human ability to think and plan, and 
the expectation that others will do the same and be accountable. This human 
interdependence is the principle underlying the philosophy of ubuntuism and the 
acknowledgement of human interdependence for survival and human fulfilment. 
Philanthropy is a space, medium and vehicle through which people extend themselves 
to others in society outside the formal state mechanism. It also brings people together in 
their quest to advance common causes in human advancement. It therefore by its nature 
forges communal links, hence serving the human need for association and community. 
  
2.1.2 Facilitates private action in public space- Subsidiarity 
 
Philanthropy has been described as ‘private action in public space’23. In facilitating 
individuals (human and legal) to participate in furthering human advancement outside of 
the realms of the state, philanthropy furthers the principle of subsidiarity. Perfected by 
Catholic social teachings24, the principle of subsidiarity is a principle of political science 
deeply rooted in western political thought which has evolved to become a prerequisite of 
a ‘good society’. The gist of this principle is that, a community of higher order should not 
interfere with the life of a community of a lower order, taking over its functions. Under the 
principle, in order to protect basic justice, government should undertake only those 
initiatives which exceed the capacities of individuals or private groups acting 
independently. Government should not replace or destroy smaller communities and 
individual initiative. Rather it should support25 the smaller community and help to 
coordinate its activity with activities in the rest of society for the sake of the common 
good.26  

“Just as it is gravely wrong to take from individuals what they can accomplish by 
their own initiative and give it to the community, so also is it an injustice and at 
the same time a grave evil and disturbance of right order to assign to a greater 
and higher association what lesser and subordinate organisations can do. For 
every social activity ought by its nature to furnish help 27to the members of the 
body social, and never to destroy and absorb them.’28 

                                                
23 Karoff P.H., (2002) ‘On the Issue of Trust’, International Journal of Not-for-Profit Law, Volume Six, 
Issue Three. June 2002 
24 See for instance, Rerum Novarum; and Quadragesimo Anno by Pius X.  
25 Emphasis mine. 
26 Notable quotations from the Catholic social teaching on the theme of Subsidiarity. 
www.osjspm/cstq_subsid.htm 
27 Emphasis mine. 
28 Quadragesimo Anno No.79. 

http://www.osjspm/cstq_subsid.htm
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To the extent that philanthropy entails non-state action, and to the extent that it supports 
and facilitates through its proceeds non-state social activity (civil society), it promotes 
and furthers the ends of subsidiarity and free independent action, which is essential for 
an open society. In effect it facilitates democracy by negating the collectivism which is 
implied in state centrality in the public realm.   
 
2.1.3 Supports innovation, and creates possibility for social 
transformation 
 
Since philanthropy is independent social action, it creates the environment for, and is to 
a great extent targeted towards the search for innovative ways to occasion social 
transformation. In its passion for human advancement, social justice and peace, 
philanthropy explores and opens frontiers that states may have neither the resources 
and interest nor the political will to approach. It is through the support of philanthropy 
that groundbreaking research is taking place in almost all areas of society, including 
simple innovative ways of governance at community level. 
 
The independence of philanthropy also occasions social transformation, through real 
shifts in power grids in society occasioned by independent civic action. This is 
transformation which would not have happened without philanthropic support. 
 
2.1.4 Generates Social Capital 
 
Philanthropy is about passion, compassion, trust, and vision. It is also about organising 
and management of people and resources. It forges relationships, stakes on and 
nurtures trust and integrity. It builds social connectivity through the infrastructure of 
institutions, networks and coalitions. It builds skills of organising, mobilising, 
management, institutional development and public relations. It promotes the important 
social values of voluntarism, and the sanction of self-responsibility and lays a fertile 
foundation for a vibrant civil society. These sometimes invisible products of philanthropy 
are essential values for the effective operation of the market economy as they form the 
invisible foundation and infrastructure for consistent economic growth and for its re-
distribution towards a more equitable and peaceful society. In its construction and 
regulation of the domestic economy, the state cannot ignore the sociological elements of 
personal interaction, groups, social structures (institutions), and social controls among 
which sanctions, norms and morals are central, and all of which are products of 
philanthropy. 
 
2.1.5 Resources Social Development and Mitigates the Impact of 
State economic Policy29 
 

                                                
29 See Clare Gaudiani, How Philanthropy Drives The American Economy ad Can Save Capitalism,  A book 
Reviewed by Micheal Edwards in the INCL International Journal of Not-For-Profit Law, Vol. six Issue 
Three –June 2004 
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Health and education services and even physical infrastructure in many parts of the 
developing world are resourced to a greater extent by philanthropy than by state 
revenue. Philanthropy is therefore a core force in the efforts at poverty eradication. 
 
Furthermore, philanthropy mitigates the impact of growing extremist capitalist economic 
policies through its investments in education, employment creation, health, research and 
many other areas key to achieving broad- based economic growth and social stability.30 
The embrace of aid conditions such as the Structural Adjustment Programs by the 
Kenyan government and other developing country governments as strategies if 
economic recovery has for instance created extensive destitution and increased levels of 
deprivation in basic social services through withdrawals of subsidies to health, 
education, and through retrenchments. The burden for provision of these services has 
eventually been taken up by philanthropic causes and organisations, as the affected 
population has no means of accessing them through the market, and in any case the 
market is not ready to cater to their needs at their level.  
 
2.1.6 Provides potential for moral leadership31 
 
Trust in the Kenyan society is in decline, and public outrage and loss of confidence in 
the state and amongst individual citizens is at an all time high. The centrality of trust to 
the integrity and survival of any enterprise is well captured by Fred Miller32, when he 
states that “when trust is lost, what is at risk is the potential loss of an organisation’s 
franchise to operate.”33 Though one pervasive result of this dilemma is that even 
philanthropic institutions are not beyond examination, philanthropy is under increasing 
pressure from within and without to remain above board. This is because philanthropy 
has been viewed as being the conscience of society, and as such a repository for good 
social morals. Peter Karrof34, a practitioner and analyst of philanthropy has observed 
that ‘philanthropy’s potential for moral leadership is one of the few antidotes to an 
increasingly materialistic, cynical and [corrupt] society. At this moment, we badly need 
that leadership.’35 Support for philanthropy is investment in good social values and 
morals.  
 
2.1.7 A cost-effective means of delivering social and developmental 
services  
 
NPOs are a relatively cost-effective means of delivering social and developmental 
services in a manner which relieves the financial burden which otherwise falls upon the 
state.  It cuts on the bureaucracy and its costs, and the dissipation of resources of time, 
personnel and finance that goes into the process of mitigating political interests vested in 

                                                
30 Micheal Edwards,  Ibid. 
31 Karrof P.H, Op cit. 
32 Fred Miller is an experienced consultant to non-profits organizations for 25 years. Reference in Karrof, 
Ibid. 
33 Quoted in Karrof, Op  cit. 
34 Ibid. 
35 Ibid. 
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resource and developmental distribution by the state. It reduces the state’s revenue 
generation needs. 
 
2.2 NPOs need support to secure the survival of their 
operations  
 
The NPO sector in Kenya is operating under extremely difficult financial conditions. The 
sector has expanded significantly in the last decade and half, and though it was at the 
height of its growth in the early 1990s and met with a marked interest of donor funds 
then, such increase has not kept up with its rate of expansion. This may be attributed to 
already manifest inadequacy of donor aid for social development in Kenya and the third 
world; the prevailing unfavourable economic conditions; and the ‘donor fatigue’ in the 
face of unchanging social situations against heavy investment of their funds. Faced with 
this situation, and the always present and increasing demand for their services, the 
NPOs have been compelled to look for alternative ways to resource such as seeking 
local donation, and exploring the ‘earned income’ options. This search has revealed and 
caused NPOs to focus sharply on the restrictive nature of the present fiscal legislation 
with particular reference to taxation on trading income, and the lack of donor deductibility 
benefits to donations to NPOs among other endeavours. They have identified the 
existing fiscal framework as a bottleneck to these efforts, and marked taxation exempt 
benefits as one of the main incentives and facilitating element in their efforts to seek 
alternative sources of resources for their work. 
 
2.3 Fiscal support to NPOs makes Economic Sense 
 
The current Kenyan government, and the governments the world over acknowledge that 
a country’s development needs can only be addressed through collaborative 
partnerships between the state and civil society amongst other players. International 
experience shows a high correlation between private giving and tax benefits for NPOs 
and their donors.36 Tax benefits are the effective tools of a tax policy which 
acknowledges that harnessing private resources for the public benefit through NPOs is 
cost-efficient for government because the private resources mobilised have been found 
to far exceed the financial loss to the fiscus and the capacity of the government to 
similarly use the revenue collected for the public benefit.37 
 
Moreover, international research including that on South Africa38, and recent research on 
Kenya has indicated, that the non-profit sector is a major contributor to employment, 
economic growth and gross domestic product. A recent study on civil society in Kenya 
describes it as a sizable economic force and a growing industry accounting for $270 
million in expenditures in 2000.39 This amount represents 2.5% of the nation’s gross 

                                                
36 See section 3.4 below. 
37 SANGOCO, 1998: Tax Reform and the NGO Sector. Early Impressions of the Pattern of Corporate 
Donations and Individual Giving. Pilot Survey Commissioned by SANGOCO. 
38 Ibid. 
39 John Hopkins Non-Profit Sector Project Research, op cit.  
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domestic product (GDP).40 According to the Johns’ Hopkins Study, the sector employs 
almost 43% as many people as the public sector, and outdistances major industries in 
the country. The study showed the Kenyan civil society work force as being larger than 
those of developing and transitional countries.41 
 
The Kenyan business sector commits significant financial and other support to social 
development. Though there are no statistics to show the exact shilling value of corporate 
support to the sector, there are indications that millions of shillings are given out or 
otherwise expended in philanthropic gestures by corporations each year.42 A study done 
by the Kenya Community Development Foundation (KCDF) indicates that corporations 
offer significant support to social services provision sectors such as health, education 
and training, children, sports and recreation and HIV Aids. According to the study, health 
provision received the highest level of resources from corporations consisting of 19% of 
all corporate donations.43  A broadening of donor deductibility benefits under the tax law 
would facilitate the flow of larger corporate social investment funds to the critical social 
sector of health, and to other needy sectors such as education and employment 
creation. The Nation Media Group have for instance indicated that they would give more 
than the KSH 11 million they gave in 2002-2003 if they did not have to give from their net 
profits.  It would lower the cost of giving and assist in mopping up resources for 
development which the state would not otherwise have accessed for democratic and 
development purposes. 
 
2.4 Global trends of less government call for support of 
NPOS 
 
Global reforms in economic policies, that require less government involvement in social 
service provision, and which require already poor populations living below the poverty 
line to engage the market to access these services has left a large gap, which has been 
filled by NPOs. NPOs thus serve the purpose of providing social services in the stead of 
government. Since the expectations of the citizens are that the government should 
ensure their wellbeing, by stepping into that space, NPOs are not only mitigating the de-
humanising effects of global  capitalism, but are also pro                                                                                 
viding legitimacy for reforming governments, and pre-empting civil unrest over the 
poverty conditions brought on by reforms. Any support to NPOs is therefore importantly 
beneficial to the regime of the day. 
 
2.5 Global trends in fiscal policies on NPOs are 
favourable 
  

                                                
40 Ibid. 
41 Ibid…. 
42 Houghton C. N, Philanthropy in East Africa, Op Cit. 
43 The Kenya Community Development Foundation. June 2001, Report of the Pilot Phase of a Survey on 
Corporate Philanthropy in Kenya- 2000 
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Trends show developing tradition of support in the form of tax benefits for NPOs in many 
countries including African countries comparable to Kenya such as South Africa.44 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
CHAPTER 3 
 
CURRENT FISCAL CONTEXT FOR 
OPERATION OF PHILANTHROPY IN KENYA 
 
 
3.1 Introduction 
  
The term ‘fiscal’ emanates from the latin word fiscus, which means basket, or purse. In 
Roman times fiscus referred to the emperor’s treasury where money was stored in 
baskets.45  In those times, the fiscus drew money from the imperial provinces, forfeited 
property and the produce of unclaimed lands.46 The fiscus today refers to the public 
treasury - that is the pool of government revenue. Government gets its revenue from two 
main sources: taxation and borrowing. Taxation is that part of the revenues of a state 
which is obtained by the compulsory dues and charges upon its subjects.47 A society 
therefore surrenders its income in trust to the government for those things that cannot be 
done by individuals on their own such as security, infrastructure, social services and 
civic administrative services such as identity documentations among other things. The 
job of designing how it will be collected, and how it will be allocated is done by 
parliament as representatives of tax payers. In theory therefore, every Member of 
Parliament is responsible for tax money of each of his/her constituents.  
 
                                                
44 See Appendix on tax exemption for NPOs from other jurisdictions. 
45 Encyclopedia Britannica 
46 Ibid. 
47 Ibid. 
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Tax revenue constitutes the major component of government revenue in Kenya, 20-25% 
of GDP. Types of tax include tax on income, profits and capital gains as well as Value 
Added Tax (VAT) on both domestic and imported goods. Other minor tax components 
include tax on specific services such as stamp duty and estate duty. Taxes are also 
levied on dividends, interests, rents, royalties, administrative fees, fines, penalties, 
current transfers, charges and non-industrial sales among others. The Kenyan tax 
system is more of a consumption-based as opposed to a production based system.   
 
Fiscal measures refer to the policy decisions that determine how the government spends 
and how it allocates its revenue generation to finance its expenditure. Measures for 
internal revenue generation usually consist of government manipulation of levels and 
allocations of taxes. Fiscal policy is therefore a tool that the government uses to 
influence its domestic economy. The other tool is monetary policy.48 Fiscal policy is 
carried out by the executive and legislative branches of government that make policy 
regarding government spending programs and taxation. It is for this reason that it is 
strategic to target legislation for tax reform for NPOs. Unlike monetary policy that can be 
changed by the governor of the central bank immediately, fiscal policy is part of the 
process of making laws and government budgeting. Emergency expenditures can 
however be undertaken. 
 
Fiscal context then would refer to milieu of laws, policies, practices, concepts and 
attitudes that inform government expenditure and taxation programs and the rationale 
underlying them. The rationale for fiscal policy means the objectives which the policy 
seeks to achieve. 
 
The concern of this study is with taxation. The study seeks to find out the specific legal 
provisions, and policies on taxation that the government has in place with regard to 
philanthropy, how these affect philanthropy. It then canvasses reforms to render them 
more facilitative of the growth of philanthropy. 
                                                                                                                                                                                                                                                                                                                       
The general government disposition towards philanthropic organisations (hereinafter 
referred to as Non-Profit Organisation (NPOs)) has historically been and continues to be 
favourable. The explosive growth of the civil society in Kenya since independence but 
especially from the mid-eighties has been attributed to this accommodative attitude.49 
Though the government lacks any explicit policy towards NPOs, this stance is 
discernible from various policy documents such as development plans, sessional papers 
budget statements and others that acknowledge the role played by the sector in national 
development.50 Though there is no available data on the extent of government support 
for NPOs, the John Hopkins study found that tax relief and exemptions from paying 
duties appears to be the most prominent form of support.51  

                                                
48 Monetary policy is a central bank’s actions to influence the availability and cost of money and credit, as a 
means of helping to promote national economic goals. 
49 See Winnie Mitulla, and Patrick Alila (2001) The Kenya Component of the John Hopkins Comparative 
Non-Profit Sector (CNP) Project: Government Policy and Current Issues Memorandum. Unpublished 
Version. 2001. 
50 Ibid.  
51 Ibid. p 6. 
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Tax exemption and relief then, would appear not to be the issue. Indeed, “right from the 
beginning, that is from the chapter of the fiscal Genesis – the English Income Tax of 
1799 – Trusts established ‘for charitable purposes’ were exempted from income tax. 
This principle of fiscal immunity was replicated throughout Europe… and subsequently 
introduced in the colonies [including Kenya]”52  
 
The issues of concern rather are those of: the interpretation of the law and of legal 
concepts therein; the nature and extent of relief and exemption; the infrastructure for 
such relief thereof; and gaps in laws and policies that have left important elements of 
philanthropy without the benefits of such relief. The agenda behind this report and other 
progressive initiatives by champions of this cause in Kenya, then is that of: ensuring the 
retention of the privileged tax status on NPOs through entrenching it in the edifice of the 
national fiscal rationale; and extending its ambit and reach thereof. 
 
However, whereas there seems to be unanimity of opinion amongst persons and NPOs 
championing this cause, and of precedence from other jurisdictions regarding the 
importance and justification for retaining the status and expanding its ambit, the case still 
needs to be cogently made in Kenya, and support mopped up for the task ahead.  
 
3.2 The Current Tax Law as relates to NPOs 
 
3.2.1 What are NPOs for Fiscal Purposes? 
 
The meaning and ambit of the term Non-Profit-Organisation as contemplated by the 
Fiscal Laws is exclusive and narrow, focusing mainly on those organisations registered 
under the Non-Governmental Organisations Co-ordination Act, the Societies Act, The 
Companies Act, The Trustees (Perpetual Succession Act), and the Trustees Act. This 
selective focus ignores the reality of the compositions of the Non-Profit sector which 
consists not only of NGOs, Societies and Trusts, but also cooperative societies, unions, 
associations, clubs, kinship and welfare associations, and a milieu of other socio-
economic and cultural organisations such as self-help groups, and women and youth 
associations. This report reveals that a large segment of this latter groups of 
organisations, which are Community-Based-Organisations (CBOs) and are mainly 
welfare based, have been left out of the fiscal radar screen. Only organisations 
registered under the core organisational laws are recognised under the fiscal regime. 
Even though the language of the Societies Act might seem to include these 
organisations in its ambit, it does not accord them legal status in as long as they are not 
formally registered under the Act.53 Further, though these informal organisations mainly 

                                                
52 Richard Rosenthal, (2001) ‘A Brief Historical Perspective On the Campaign to Reform South Africa’s 
Tax Laws as Affecting Non-Profit Organisations (NPOs). A Paper Presented at the International 
Conference on Tax and The Non-Profit Sector, Organised by The Non-Profit Partnership, Johannesburg, 
March 28-30 2001.  
53 Section 2 of the Societies Act defines  a society as including ‘ any club, company, partnership or other 
association of ten or more persons, whatever its nature or object, established in Kenya, or having its 
headquarters or chief  place of business in Kenya,  and any branch of a society.’ 
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have recognition from the Ministry of Culture and Social Services, such recognition does 
not accord them legal status. 
 
After the enactment of the NGO Act in 1990, reference to the NPO sector has mainly 
been taken to refer to NGOs only, and hence misleading policies and laws into focusing 
only on NGOs which form only 1%, that is about 3000 entities of the sector to the 
exclusion of the rest of the sector which consists of over 300,000 entities and which may 
have greater fiscal implications, given  the fact that the sector as a whole (including 
religious worship organisations) is a sizable economic force accounting for expenditures 
of up to $270 million in 2000, that is 2.5% of the nations domestic product (GDP).54  This 
is an important point to bear in mind in the pursuit of the objects of this study. This is 
because, for the desired fiscal benefits to impact the sector, and society as a whole, they 
will need to be accessible to the sector as a whole, and especially those parts of the 
sector which command greater economic significance than others. 
 
 
 
 
3.2.2 Tax Treatment 
 
NPOs like other juristic and human persons in Kenya are liable to pay the various taxes. 
There is however provision for exemption for NPOs under prescribed circumstances and 
criteria.  There is no single declaratory provision exempting all NPOs generally from tax. 
Rather specific classes of NPOs enjoy exemption from specific classes of taxes, and a 
generalised statement can only be made after analysis of the various provisions. For 
instance whereas NGOs are hindered by onerous registration requirements, sometimes 
arbitrary application of vetting and enforcement mechanisms, and an ever-shifting 
combination of tax exemptions and tax burdens, in contrast, trusts and foundations are 
aided enormously by exemption from income tax. However unlike their corporate 
counterparts who enjoy tax deductions for capital investments, trusts and foundations 
are offered no tax relief when it comes to capital investments that increase their 
endowments and thus their philanthropic efforts. 
 
It is not automatic upon the formation of an NPO, but voluntary. The Non-Governmental 
Organisations Regulations for instance provide that: ‘any organisation seeking 
exemption from Tax may…apply through the NGO Coordination Board to the minister for 
the time being responsible for finance for the grant of the exemption…’.55 
 
The main tax laws that expressly affect philanthropy in Kenya are:  

- The Income Tax Act (Chapter 470) 
- The Customs and Excise Act (Chapter 472) 
- The Value Added Act (Chapter 470) 

 

                                                
54 Statistics from the John Hopkins Non-Profit Sector Research, op cit. 
55 Republic of Kenya (1992), The Non-Governmental Organisations Regulations. Nairobi. Government 
Printer. 
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3.2.3 The Income Tax Act (CAP 470 Laws of Kenya) 
 
The main direct tax which Kenyans pay is income tax, administered under the Income 
Tax Act. Under the Act, ‘income tax [is] charged for each year of income upon all the 
income of a person, whether resident or non-resident, which accrued in or was derived 
from Kenya.’56 
 
Taxable Income 
 
Part II of the Act describes taxable “income” for purposes of the Act as including: 
 
 a) Gains  or profits from- 

i) a business, for whatever period of time carried on; 
ii) employment or services rendered 
iii) a right granted to another person for use or occupation of property 

b) Dividends or interest 
c) Employment or services rendered 
d) An amount deemed to be the income of a person under this Act or by rules 
made under this Act 
e) Gains accruing in the circumstances prescribed in and computed in 
accordance with, the EIGHTH SCHEDULE.’57 

 
 Tax Exempt Income 
 
Part III of the Act provides for exemption from tax. Under Section 13 (2): 
 
 The Minister of Finance may by notice in the Gazette provide- 

a) that income or a class of income which accrued in or was derived 
from Kenya shall be exempt from tax to the extent specified in the 
notice. 

 
Income that is exempt from tax is described under the FIRST SCHEDULE, PART 1. 
Under the schedule, income accrued, derived from or received in Kenya, which is 
exempt from tax includes:  

 
1.2 ‘ the income of a person who, or organisation which is exempt from income 
by or under any Act for the time being in force, to the extent provided by that 
Act.58 

 
1.10. Subject to section 2659, the income of an institution, body of persons, or 
irrevocable trust, of a public character established solely for the purposes of the  
relief of the poverty or distress of the public, or for the advancement of religion or 
education-[established in Kenya; or whose regional headquarters is situated in 

                                                
56 Section 3(1) of the Act. 
57 Section 3(2). 
58 First Schedule, Clause 2. 
59 Section 26 deals with income from certain settlements deemed to be income of settlor. 
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Kenya, in so far as the Commissioner is satisfied that the income is to be 
expended either within Kenya or in circumstances in which the expenditure of 
that income is for purposes which result to the benefit of the residents of Kenya.  

 
Tax Exemption on Business Income 
 
SCHEDULE 1 clause 10 provides: 
 

‘… that any such income which consists of gains or profits from a business shall 
not be exempt from tax unless those gains or profits are applied solely to those 
purposes and either- 
 
i) the business is carried on in the course of the actual execution of those 

purposes; or 
ii) the work in connection with the business is mainly carried on by the 

beneficiaries under those purposes; or the gains or profits consist of rents 
(including premiums of similar consideration in the nature of rent) 
received from the leasing or letting of land and chattels leased or let 
therewith.’ 

 
Therefore income derived directly from business activities which are carried out by 
NPOs may be exempted from taxation only if: the income is applied to the limited 
purposes set out in Schedule 1(10); or the business activities are directly related to the 
limited purposes set out in Schedule 1(10).  
 
 Allowable deductions from taxable income  
 
Section 15(1) provides that; 
 

For purposes of ascertaining the total income of a person for a year of the 
income there shall, subject to Section 1660, be deducted all the expenditure 
incurred in that year of income which is expenditure wholly and exclusively 
incurred by him in the production of that income. 

 
With regards to deductions allowed from business income, section 15(2) lists allowed 
expenditures as including among other things:  

n) expenditure incurred by a person for the purposes of a business carried on by 
him- being 

iii) a sum paid to a scientific research association approved for the 
purposes of this paragraph by the Commissioner as being an association 
which has as its object the undertaking of scientific research related to the 
class of business to which the business belongs; or 

                                                
60 Section 16 lists deductions that are not allowed. 
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iv) a sum paid to a university, college, research institute or other similar  
institution approved for the purposes of this paragraph by the 
Commissioner for the scientific research mentioned in sub-paragraph iii); 

Scientific research for purposes of this section has been defined as  
 15 (6) 

a) ‘…activities in the fields of natural or applied science for the extension 
of human knowledge, and when applied to any particular business 
includes- 

i) scientific research which may lead to or facilitate, an extension 
of that business or of business in that class. 
ii) scientific research of a medical nature which has a special 
relation to the welfare of workers employed in that business, or in 
business of that class.’ 

 
 Summary of exempting provisions under the Income Tax Act  
 
The principal exempting provisions for NPOs under the Income Tax Act are: 
i) Schedule 1 Clause 10 which deals with:  
 
 (a)organisations and trusts of a public nature established for the relief of poverty, and  
or distress of the public, or for  advancement of religion or education, and whose income 
is either expended within Kenya, or for purposes which result to benefit of the residents 
of Kenya. 
 
ii) Schedule 1Clause 10 (i) which restricts exemption on income from business carried 
out by an NPO only to:  
 

d) gains and profits which are applied to the purposes of  the relief of poverty, or 
distress of the public or the advancement of religion or education, and are 
expended within Kenya or for purposes which result to the benefit of the 
residents of Kenya.,  

e)  
and requires that such business of an NPO is either  
 

- carried on in the course of the actual execution of the relief of poverty or distress 
or in the advancement of religion or education or in the course of purposes which 
result to the benefit  of the residents of Kenya or is; 

 
- carried on by beneficiaries of the relief of poverty or distress, or of the 
advancement of religion or education, or of other purposes that result in the benefit 
of the residents of Kenya 

 
iii) Section 15(2) which restricts the benefits of donor deductibility to: 
 
 a) businesses donating for the purpose of scientific research carried out by an 
association  whose research business is related to the class or type of business to which 
the donor business belongs, or; 
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b) businesses making donations to universities, colleges, research institute or other 
similar institution for the purpose of scientific research related to the business of the 
donor business. 
 
There is no provision for deductibility of donations from individuals. 
 
3.2.4 The Customs and Excise Act CAP 472, Laws of Kenya 
 
The CEA is an Act of Parliament ‘to provide for the management and administration of 
the customs, for the assessment, charge and collection of customs and excise duties.61 
Under the Act the Minister of Finance has powers to grant remission- that is a reduction 
or lessening of tax or duty payable on imported goods whether imported directly or by 
consignment. Before 1990 there was no legal provision under which NPOs could seek 
exemption from the payment of import duty, custom duty and excise. Some NGOs which 
had sufficient public visibility however obtained exemptions under memoranda of 
understanding, on a case-by-case basis.62  
 
Exemption and Remission of Duty for NPOs   
 
Section 138 (1) provides: 
 

The Minister may, by order in the Gazette, remit in whole or in part any import 
duty, suspended duty, or dumping duty payable by any persons on goods, 
aircraft, vessel or vehicles imported by that person, if he is satisfied that it is in 
the public interest to do so. 
 

Section 138(2) lists goods eligible for this remission thus: 
Remission under subsection (1) shall only be in respect of : 

b) such  other goods including motor vehicles and computers, 
excluding passenger vehicles of an engine capacity exceeding 
3000c and four-wheel drive passenger motor vehicles of an 
engine capacity exceeding 4000cc, building materials, office 
equipment, stationer, office furniture textiles, new and used 
clothing, footwear, maize, wheat, sugar, milk and rice donated or 
purchased for donation by any person to non-profit making 
organisations or institutions approved by the government, for their 
official use or for free distribution to poor and needy persons, or 
for use in medical treatment, educational, religious or rehabilitation 
work or for other government approved projects: 

Provided that where maize, wheat, sugar, milk, edible vegetable fats and 
oils, rice, textiles, new and used clothing and footwear are imported 
during the period of civil strife, national calamity or disaster declare under 
any law for the time being in force, or where they are intended for use in 

                                                
61 Preamble, CAP 472, Laws of Kenya.  
62 Bernard Sihanya, (1996)‘Regulatory Regimes Governing NGOs in Kenya’. A Report prepared for the 
Country Reports for the Database Project on NGO Laws and Regulations, conducted by the International 
Centre for Not-for-Profit Laws (ICNL) and the World Bank, Washington D.C. 1996) p25. 
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officially recognised refugee camps in Kenya, duty in respect therefore 
may be remitted under this section. 
 

Description of NPOs for purposes of qualification for remission 
 
Legal Notice No.68 of 10th June 1999  
 
Under this legal notice, remission is available only to charitable organisations. Under the 
notice, “charitable organisations” is: 

i) ‘…a non-profit making organisation registered as such, or which is 
exempted from registration, by the Registrar of Societies under section 10 
of the Societies Act or by the Non-Governmental Organisation Co-
ordination Board under section 10 of the Non-Governmental 
Organisations Co-ordination Act, 1990; and 

ii) whose income is exempt from tax under paragraph 10 of the First 
Schedule to the Income Tax Act.   

  
 Goods eligible for Remission 
 
Part A (12) of the Third Schedule of the Customs and Excise Act, describes goods for 
which remission may be granted as: 
 

1) goods, being bona fide gifts (excluding office equipment, stationery and office 
furniture)- 

 
a) which the commissioner is satisfied are imported by or consigned to charitable 
organisations registered as such, or which are exempted from registration by the 
Registrar of Societies under section 10 of the Societies Act, or by the Non-
Governmental Organisations Co-ordination Board under section 10 of the Non-
Governmental Organisations Co-ordination Act, 1990 and whose income is 
exempt from tax under paragraph 10 of the First Schedule to the Income Tax Act, 
and approved by the Commissioner of Social Services for free distribution to poor 
and needy persons or for use in medical treatment or rehabilitation work in their 
institutions provided that the Treasury has given its approval in writing where the 
duty exceeds Ksh.40,000; 

 
b) consigned to or imported by any organisation if the Commissioner is satisfied 
that they are for free donation to charitable organisations registered as such, or 
which are exempted from registration, by the Registrar of Societies under section 
10 of the Societies Act or by the Non-Governmental Organisations Co-ordination 
Board under section 10 of the Non-Governmental Organisations Co-ordination 
Act, 1990 and whose income is exempt from tax under paragraph 10 of the First 
Schedule to the Income Tax Act, and approved by the Commissioner of Social 
Services for free distribution to poor and needy persons or for use in medical 
treatment or rehabilitation work in their institutions provided that the treasury has 
given its approval in writing where the duty exceeds Ksh. 40,000: 
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c) including equipment, motor vehicles, vessels and aircraft (excluding passenger 
motor vehicles of an engine capacity exceeding 3000cc, and four-wheel drive 
passenger motor vehicles of an engine capacity exceeding 4000cc) consigned to 
or imported by any organisation, if the Commissioner is satisfied that they are for 
free donation to charitable organisations-  

 
i) registered as such, or which are exempted from registration, by the 

Registrar of Societies under section 10 f the Societies Act, or by the Non-
Governmental Organisations Co-ordination Board under section 10 of the 
Non-Governmental Organisations Co-ordination Act 1990;                                                                                                                                                                                                                                 
and 

ii) whose income is exempt from tax under paragraph 10 of the first 
Schedule to the income Tax Act. 

 
 
Summary of Exempting Provisions Under the Customs and Excise Act 
 
i)Section 138(1) which gives public interest as condition for remission 
ii) Section 138(2) which limits remission on donated goods to: 
 

h) donations of the prescribed goods to non-profits and 
i)  approved institutions for official use or for distribution 

- the poor and needy or 
-  for health,  
- educational,  
- religious or 
-  rehabilitation work or 
-  approved government projects 
 

iii) Legal Notice No.68 of 10th June 1999 which describes ‘charitable organisation’ 
 

ii) Part A, Clause 12(1) of the Third Schedule which requires that goods eligible for 
remission be:  
  a) bona fide gifts and that receiving or importing organisations be 
‘charitable organisations’ as described and have  tax exempt status under paragraph 10 
of the First Schedule to the Income Tax Act. 
  
3.2.5 The Value Added Tax Act, Chapter 476, Laws of Kenya 
 
This act imposes a tax ‘known as the value-added tax on goods delivered in, or imported 
into Kenya; and on certain services supplied in Kenya and for connected purposes.’63 
 
Under the Act, remission or exemption is limited to particular goods, purchased by 
particular organisations and to be applied to determinate uses. 
 

                                                
63 Preamble, Chapter 476, Laws of Kenya. 
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Powers of remission 
 
Section 23 (1) provides; 
 

Subject to subsection (3), the minister may, by order in the Gazette, remit wholly 
or partly tax payable in respect of any taxable supply or class of taxable supplies, 
if  he is satisfied that it is in the public interest to do so. 

 
Scope of remission and persons and goods eligible  
 
Section 23 (3) provides: 
 

Remission under subsection (1) shall not apply to a taxable person, and shall 
only apply in respect of  
iii) such other goods, including motor vehicles and computers excluding  

passenger motor vehicles of an engine capacity exceeding 3000cc or 
four-wheel drive passenger vehicles of a sitting capacity of up to twenty-
six persons, building materials, audio and audio-visual electronic 
equipment, spare parts, edible vegetable fats and oils, office furniture and 
other office equipment, stationery, textiles, new and used clothing and 
footwear, maize, wheat, milk and rice, donated or purchased for donation 
by any person to non-profit making organisations or institutions approved 
by the government for their official use or for free distribution to the poor 
and needy persons, or for use in medical treatment, educational, religious 
or rehabilitation work or other government approved projects. 

 
Provided that: 
 
iv) remission granted under this paragraph shall not exceed 50% of the tax 

payable. 
The paragraph goes on to extend remission to purchases towards natural disasters and 
calamities. 

‘”remission under this paragraph may be granted where maize, wheat, sugar, 
milk, edible vegetable oils, rice, textiles, new and used clothing and footwear are 
imported or purchased locally during periods of civil strife, natural calamity or 
disaster declared under any law for the time being in force or where they are 
intended for use in officially recognised refugee camps in Kenya.” 

 
Remission under the above provisions is therefore granted only on goods donated or 
purchased for donation by third parties to a non-profit making organisations or such 
other organisations approved by the government. By interpretation, goods directly 
purchased by non-profit making organisations do not benefit from these provisions. 
 
Zero-rated Goods and Services for NPO purposes 
 
Exempt Goods 
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The EIGHTH SCHEDULE of the Act, PART (A) that deals with public bodies, privileged 
persons and institutions with zero-rated status on imports and purchases provides: 
 
Taxable goods shall be zero-rated when imported or purchased before clearance 
through the customs or purchased before the imposition of tax by or on behalf of the 
following public bodies, privileged persons and institutions subject to the limitations 
specified in this schedule: 
 

9. Charitable Organisations  
 

(1) Goods being bona fide gifts- 
 

(a) which the Commissioner is satisfied are imported by or consigned to 
charitable organisations registered as such or which are exempted from 
registration by the Registrar of Societies under section 10 of the Societies 
Act or by the Non-Governmental Organisations Co-ordination act, 1990 
and whose income is exempt from tax under paragraph 10 of the First 
Schedule to the Income Tax Act, and approved by the Commissioner of 
Social Services for free distribution to poor and needy persons or for use 
in medical treatment or rehabilitation work in charitable institutions 
provided that the Treasury has given its approval in writing where the tax 
would exceed Ksh. 500,000. 

 
(b) Consigned to or imported by any organisation if the Commissioner is 

satisfied that they are free donation to charitable organisations registered 
as such, or which are exempted from registration by the Registrar of 
Societies under section 10 of the Societies Act, or by the Non-
Governmental Organisations Co-ordination Board under section 10 of the 
Non-Governmental Organisations Co-ordination Act, 1990,and whose 
income is exempt under paragraph 10 of the First Schedule to the income 
Tax Act, and approved by the Commissioner for Social Services for free 
distribution to the poor, and needy persons for use in medical treatment 
or rehabilitation work in charitable institutions provided that the Treasury 
has given its approval in writing where the tax would exceed 
Ksh.500,000. 

 
(c)  Including equipment, motor vehicles and aircraft (excluding passenger 

motor vehicles of a seating capacity of up to twenty-six persons), 
consigned to or imported by any organisation, if the Commissioner is 
satisfied that they are for free donation to charitable organisations 
registered as such, or which are exempted from registration, by the 
Registrar of Societies under section  10 of the Societies act 

 
Zero rating under section 9(1) (c) shall be limited to 50% of the Tax payable. 
 
Sections 9 (1) (a) and (b), provides for zero rating for direct purchases by NPOs except 
for equipment and motor vehicles. 
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Exempt Services 
 
The THIRD SCHEDULE64 of the VAT Act provides: 
 

The following services shall be exempt services for the purposes of the Act- 
 

7. Social welfare services provided by the charitable organisations registered as 
such, or which are exempted from registration by the Registrar of Societies under 
section 10 of the Societies Act, or by the Non-Governmental Organisations Co-
ordination Board under section 10 of the Non- Governmental Organisations Co-
ordination Board act, 1990 and whose income is exempt from tax under par. 10 
of the First Schedule to the Income Tax Act and Approved by the Commissioner 
of Social Services.  
 
16) Services rendered by-  
 a) trade, professional and labour associations: 

 
b) educational, political, religious, welfare and other philanthropic 
associations to their members: 

 
Provided that this paragraph shall not apply where any such services are 
rendered by way of business. 

 
The following entertainment services- 
  

c) entertainment of a charitable, educational, medical, scientific, or 
cultural nature as may be approved in writing by the 
Commissioner prior to the date of entertainment for the benefit of 
the public 

 or; 
 

d) entertainment organized by a non-profit making charitable, 
educational, medical, scientific or cultural society registered under 
the Societies Act where entertainment is in furtherance of the 
objects of society as may be approved in writing by the 
Commissioner prior to the date of the entertainment. 

 
18. Accommodation and restaurant services provided within following premises;  
 

a) establishments operated by charitable or religious organisations 
registered under the Societies Act for charitable or religious purposes 

 
b) establishments operated by an educational training institution 

approved by the Minister for the use of staff and students of that 
institution. 

                                                
64 VAT Act has been amended by repealing the Third Schedule and replacing it with a new Third Schedule 
as set out in the Fifth Schedule of the Finance Act. 
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c) establishments operated by a medical institution approved by the 

minister for the time being responsible for health for the use by the 
staff and patients of such institutions. 

 
Summary of exempting provisions for NPOs under the VAT Act 
 
i) Section 23 (1) which requires public interest ends in consideration for remission of Vat 
tax 
 
ii) Section 23 (3) (iii) which provides for remission for specified goods donated or 
purchased for donation to: 

a) non-profit making organisations or 
b) institutions approved by the government for: 

- their official use, or for; 
- free distribution to the poor and needy persons, or for; 
-use in medical treatment, educational, religious or rehabilitation work or 
other government approved projects 
 

iii) Section 23(3) (iv) which limits remission under this section to only 50% of 
tax payable 

 
iv)Eighth Schedule PART (A) Clause 9 (1) (a), (b) and (c) which describes: 

a) ‘charitable organisations’ for purposes of zero-rating on imports and purchases, 
and requires  the treasury’s approval in writing for  tax levels above would 
exceed Ksh. 500,000, and; 

b)  describes’ goods being bona fide gifts for eligibility  for zero-rating for NPOs and 
limits zero-rating for NPOs to 50% of tax payable. 

 
v) The Third Schedule Clause 7 which describes services eligible for 

exemption as including ‘social services’ provided by the charitable 
organisations  

 
vi) The Third Schedule Clause 16 (a) (b) (d) (e) and which includes as 

exempt services, those rendered by ‘.professional and labour 
associations’, by educational, political, religious, welfare and other 
philanthropic associations to their members’; entertainment of a charitable 
nature, entertainment organised by a charitable organisation to further 
their objects. 

 
vii) The Third Schedule  Clause 18 which exempts accommodation and 

restaurant services within establishments of charitable or religious 
organisations; operated by educational training institutions or by medical 
institution 
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CHAPTER 4 
 
SUBMISSIONS BY KENYANS ON THE ISSUE 
OF TAX EXEMPTION FOR NPOS 

 
 
4.1 Survey Scope and methodology 
 
This chapter is based on findings from submissions and opinions of Kenyans on the 
issue of taxation of NPOs were sought through a survey. The survey was done using 
questionnaires and interviews.   
 
The questionnaires were method was used to establish the experiences of non-profit 
organisations with taxation with special reference to how it affected their local resource 
mobilisation efforts and what they thought ought to be done to remove experienced or 
perceived constraints.65 Though the targeted number for the national sample was 200, 
only 180 questionnaires were successfully distributed. The return rate of the 
                                                
65 See Appendixes V and VI for questionnaires. 
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questionnaires was very low -7%. This was a great drawback on the survey especially 
the intent to get a geographical representation of opinion nationally. According to a 
dependable data analyst, Mr. Dickson Ogolla, (a data analyst with the Nation Media 
Group) questionnaire return rate in Kenya is usually very poor with the best he has seen 
being on national surveys being 15%. Our hypothesis about this low return with regard to 
this study is that taxation is a subject most organisations are not familiar with, have not 
seriously considered how it affects their work including their abilities to raise funds, and 
that most organisations do not consciously invest time or resources on sector 
development issues and so support to research initiatives such as this one, even by 
filling in a questionnaire is not a priority for many. Most people interviewed admitted to 
having little to say about taxation, and even less on how it affected the growth of the 
sector. A number of NGO executives admitted to having no time or interest in filling in 
questionnaires and some expressed preference for face-to-face interviews where they 
can ask questions and seek clarifications and get over and done with the exercise. 
Nyakora66, doing related research also recorded similar experience in his survey 
endeavours. After the failure of the questionnaire methodology, the survey focused on 
interviews. 
 
The interviews targeted opinion leaders and experts in government, the private sector 
such as tax experts, the NPO sector, media personalities, individual philanthropists, 
members of parliament and officials of the Kenya Revenue Authority. The interviews 
sought to establish the rationale of the current tax regime as it affects philanthropy, what 
a regime favourable to the NPO sector and philanthropy might look like, what constraints 
might inhibit reforms, how best lobbying for changes may be done, among other things.  
A total of  number of months and some groupings such as MPs were impossible to get. 
 
Significant reliance has also been had to literature review for this study. The objectives 
of the literature review were to find out: what work has been done in the area in Kenya; 
understand the issues in and lingua in non-profit taxation; comparative analyses of 
different countries; ideas and general rationalisations of policy changes towards reform 
of regime for NPO benefits; among other incidental lessons relevant to the research. 
 
4.2 Core findings 
 
4.2.1 NGOs engaging in local resource mobilisation 
 
100% of the organisations surveyed indicated that they had engaged in local resource 
mobilisation of one form or another including: from membership fees, related income 
generating activities such as selling T-shirts and other materials; golf tournaments, 
walks, direct solicitation such as by Salvation Army, and investment of trust funds, 
interest on bank deposits and gifts from corporations and small donations by individuals. 
These were however conceded to be of small amounts and the activities are neither 
consistent nor frequent. Most of their funds still came from foreign donors. 
 

                                                
66 Nyakora G, (1997), Philanthropy Survey in Kenya. A research paper prepared for Kenya Community 
Development Foundation (KCDF), Nairobi. 
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4.2.2 Tax constraints that they face 
 
Most respondents complained of difficult, tedious and long processes in applying for tax 
exemption of Customs duty or even VAT67. To render more efficient the process, 
respondents gave various suggestions. “All applications should be centralised, with 
representations from the NGO board at the KRA offices, and with a delimited time within 
which applications must be processed, failure to which an applicant can directly appeal 
to the Commissioner for expedition of application processing. In any business, time is 
money, even for NGOs. This is an ethic we just talk about, but which we have never 
practiced especially within the civil service”68. 
 
Trusts and foundations such as the Rattansi Educational Trust indicated that they have 
had to pay transfer tax, stamp duty, and city council rates which amounts to a lot of 
money. This treats them like profit-making corporations, and yet all their earnings go to 
charity. There is also lack of clarity as to what really qualifies for exemption under the 
current laws as a lot of power rests with the Commissioner, so most NPOs are not sure. 
Some, especially the small ones do not bother with the exemption. ‘Lack of clarity of 
what one needs to do to ‘satisfy’ the Commissioner or the Minister is a problem because 
one applies blindly’.69 This creates room for corruption especially with the junior officers. 
Application through the NGO board is tedious and unnecessary.  
 
Most of the opinion leaders interviewed indicated that they give to charity but from their 
net profit whether it is salary or business profits, and that they will continue to give with 
or without tax benefits. Some however indicated that if there was a tax benefit for giving 
to charity, they might consider building in their giving into their financial plans in a more 
systematic way. It might also be a reason for them to give more than they currently give, 
if it made financial sense. Those who do not give often indicated that they might give 
more if there was a tax benefit not so much because of the benefit, but because they 
think that KRA would make sure that  the charity money reached the beneficiaries and 
so the donor too would be sure that their money reached the people he/she wanted to 
help. They would therefore see the tax system as valuable for philanthropy as a 
monitoring function, on top of the benefit function. Some interviewees from corporations 
such as the Nation Media Group indicated that they had given significantly, and would 
give more if there was a tax benefit because it would among other things be a more 
appealing concept business-wise to sell to their shareholders. 
 
4.2.3 Endorsements of broader tax benefits for NPOs 
 
Over 90% of the respondents thought that the idea of tax exemption for NPOs to 
increase local sustainability was a noble and welcome idea which they would support. 
They all however followed this endorsement with cautionary remarks, mostly with regard 
to abuse and the attendant loss to the fiscus. Most of them appreciated the work the 
sector does in poverty alleviation, civic education and democratisation, environmental 
                                                
67 Fro instance, Mr Hassanali  Rattansi of Rattansi Education Trust; and Alex Kivui of Heifer International; 
and Mrs Hanah Mwangi, Tax Consultant. 
68 Mrs Hannah Mwangi, Tax Consultant. 
69 Mrs Hanah Mwangi, Tax consultant. 
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protection and conservation, foreign exchange earning, and expressed concern that the 
government seems uneducated on the contribution of the sector in development beyond 
the work of International NGOs like Action Aid, Plan International, World Vision and the 
rest. The sectors contribution by way of provision of employment and revenue from 
employment-related taxes was repeatedly acknowledged and highlighted, to make the 
case that the sector should be taken seriously in fiscal considerations. 
  

-“Government needs to meet the NPO sector half way. It has to find a way to 
encourage those who are giving to help with the poverty problem. The 
concern by the government that they may lose revenue through abuse is not 
tenable. KRA is now running efficiently and has built its abilities to collect 
taxes- they should also develop capacities to prevent abuse”.70 

 
- “The present legal situation does not allow one to plan for philanthropy. Our 

philanthropic practice is therefore reactive and emergency-based. The 
approach from tax incentives will on top of inducing people to give, assist us 
to organise how we give”71 

 
- “It is all our money. If the government in its policy documents recognises the 

civil society sector as a productive sector(for instance as a foreign exchange 
earner), it then should nurture, protect and encourage it as it does the private 
sector” 72 

 
- “Social expenditure is not recognised in Kenya. In India, where it is 

recognised and rewarded, big companies such as TATA adopt whole villages 
and develop them” 73. 

 
- “The Nation media group gave out cash of over Ksh 3 million over the last 

three years [99-22)and in-kind worth over goods of over Ksh. 8,098,893 for 
the period of March to June 2002 alone to worthy causes…NMG gives to 
charity irrespective of profit margins. These amounts are taxed at the normal 
rates. As such, there are no other tangible returns for NMG except the 
goodwill from the community. As we are answerable to our stakeholders and 
shareholders and must justify our giving, we do not give as much as we 
would like. This is why we tend to give more in kind (free ads). It would 
encourage more giving by corporations and individuals alike if there was a tax 
benefit to them.”74 

 
- “I know where I would like my money to go than the government does. What 

does the government have to show for 35 years of independence? As a 
donor I would put my money to relevant use”75  

                                                
70 Eddah Gachukia, Op cit. 
71 David Ndii, op cit. 
72 Bethwel Kiplagat, op. cit. 
73 Mihir Chalishazar, CPA & Tax Consultant, AAM Management. 
74 Fatuma Hirsi Mohamed- Group Corporate Affairs Manager, Nation Media Group. 
75 Farouk Jiwa, Honey Care Africa Limited. 
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Although the government evinces little interest in courting corporate gifts for instance, 
corporations themselves have demonstrated great willingness to contribute to 
development in Kenya. In most cases they do so individually. An exception to this can be 
found in the Nairobi Urban Trust, an organisation recently established by a group of 
private sector  individuals who see it as a way to channel some of their resources into 
employment-creating initiatives and at the same time circumvent the incentives problem 
that ordinarily inhibits corporate giving. The Private Sector Corporate Governance Trust 
is another example of private sector groups coming together and promoting corporate 
governance and social responsibility. It draws its membership from all facets of the 
private sector, including corporations, trade unions, bankers’ associations, insurance 
companies, transporters and so on, as well as from parastatals and even the 
government itself76. The activities of the members in building schools, clinics, cattle dips, 
roads and other facilities attest to the willingness of the sector to engage in philanthropic 
work. Citing these examples respondents felt that the lack of incentives for corporate 
giving in Kenya amounts to an enormous loss. Incentives such as donor deductibility 
should be effected to leverage more of this wealth for social development. 
 
Where investors might like to make a contribution to the communities from which they 
draw their workers, for example, no tax benefits exist either. This is illustrated in the 
following example.77 A pineapple growing and exporting concern located in a semi-arid 
area may recognise that the workers it employs from that area would be healthier and 
more productive if they had better access to clean water, and it may therefore wish to 
contribute to community health and to its own workers productivity by installing a 
borehole for the community’s use. Such an investment, even though of great public 
benefit to the community, and of great relief to the government which would not have to 
provide access to clean water, is met with no reward in tax exemptions. Further, should 
the investor locate the borehole on its own property, it would be eligible for a tax break 
for capital investment, because the benefit is only available if the company locates the 
borehole on the pineapple farm. At the farm the borehole would be accessible to very 
few people from the community and it would in that sense not serve the community’s 
interest as it would if it was located at the center of the community area. 
 
Relevant international agreements shape the context for corporate social responsibility 
in Kenya. As a founding member of World Trade Organisation, some respondents 
observed that Kenya grants national treatment to all its trade partners. It encourages 
foreign investment and grants national treatment to foreign investors, who can 
participate in most business activities except those related to health and security 
matters. Kenya offers a broad range of incentives to investors, including exemption from 
duty and VAT on matters imported for use in manufacture for export; a 10year tax 
holiday for Export Processing Zones; and generous investment allowances, among other  
incentives.   
 

                                                                                                                                            
 
76 The Permanent Secretary for the Ministry of Labour is a member of the Trust 
77 Provided by Jacob Makau, K-Rep Development Agency. 
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The combined effect of these incentives is that investors in Kenya operate under 
friendlier tax conditions than philanthropies do, while at the same time they escape any 
government restrictions on business practices, or any government requirements 
requiring them to boost the local economy by purchasing local goods and services, 
exporting a certain level of locally produced goods and services, or investing in any way 
in the communities in which they operate. The argument has been made through the 
John Hopkins research on the economic role of the sector that Kenya benefits as much 
from the work of philanthropic organisations as it does from the contributions of investors 
and consequently should grant similar tax incentives to both. The argument of unfair 
competition cannot be stronger with regard to NPOs than it clearly is against the case 
where two firms doing the same thing for profit are treated differently on tax matters.  
 
4.2.4 Concerns 
 
100% of the respondents expressed concerns and caution of one type or another about 
the whole idea ranging from philosophical to practical ones. One concern that bothered 
all respondents was that the sector had lost its integrity, and that there is no effective 
mechanism within the sector and government to reign in culprits of mal-practices with 
regard to abuse of tax exemptions for NPO. Others (about 5-8%) doubted the whole 
rationale of tax benefits for NPOs. The later, citing the arguments from public choice 
theory wondered for instance about the wisdom of leaving the decision of what to do with 
state revenue to individual donors.  

“When government exempts tax payment on a portion of income given to charity, 
it means that the Kenyan society is subsidising the donor to do as he/she 
decides…A decision that affects the whole society is passed to the individual… 
How can we prove that what NGOs do is what government would otherwise have 
done had it collected the revenue?” 78 
 

Some strong opponents said categorically that there should be no tax exemptions. The 
best way for social development is for everyone to be netted to just pay taxes.  

“The most efficient Corporate Social Responsibility a corporation can do is to 
produce wealth efficiently and pay taxes. If they want to share wealth through 
charity, then well and good….What they do is that they will get these subsidies, 
and still double their prices…if you look at their profit margins vis a vis tax and 
what they give to charity, they are still by far ripping society off, so they should 
just pay all taxes.” 79 
 

Others said that Kenyans are already overtaxed anyway, so that revenue should be 
applied to social development. – 

“There are so many hidden taxes and this erodes people’s capacity to 
give….Kenya provides for 94% of its needed revenue yet we live in 
poverty…they take from all of us to give to a few. They should now take and give 
to the majority poor through real pro-poor development programs. The tax 
situation is complicated enough”80 

                                                
78 Harris M.Mule, opinion leader and policy analyst. Tims Consultants. 
79 John Githongo, Transparency International. 
80 Ibid. 
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Other opponents cited the need to preserve the notion of volunteerism by protecting it 
from what they saw as private sector mentality of ‘benefits’.  

“The crux of the matter is volunteerism. If we bring in the issue of fiscal incentives 
and benefits then we kill that spirit and begin creating private sector 
mentality…this would be self-interest clothed in the cloak of volunteerism”. 

 
There was also concern expressed with regard to the abuse of the idea and current 
practice of voluntarism by non-profit organisations. The guise of volunteerism should not 
be used to fleece the fiscus.  

“NGOs are not voluntary organisations…Voluntarism involves sacrifice. We 
should not confuse voluntarism and non-profit…NPOs do not sacrifice. Their staff 
earn huge salaries, drive expensive cars, and work from plush offices…The 
concept of voluntarism  as practiced today is warped…there is profit to 
individuals only it’s not declared but squandered in non-charitable expenditure…. 
Because of corruption and the misinterpretation of the concept of charity, the 
distributive element of charity is not realised…”81    
 
- “For instance if the average wage of an Englishman is 1.5mi shillings per 

year, and you  are paying yourselves three times more per year, why should 
they fund you with their tax contributions through aid? That argument could 
be used by taxpayers here with regard to giving up revenue for NGO work.” 82 

 
There was concern that there is no clear declaration of the motivating or broad national 
goals or ideals for such a move such as that of sharing fiscal funds with NPOs through 
tax exemptions.  Are we looking to increase equity? To decrease dependency? This was 
cited as important because it would determine the types of activities and purposes that 
are exempted. We should not exempt because other countries have exempted. We need 
to have our own rationale and order. 

“This raises the question of social justice. Who decides what are the 
priority issues. Should we give tax exemption to 5 million shillings used 
for one heart surgery that saves one life, or to 5 million that is used to 
eradicate malaria in a village and saves 1000 lives. Which is the most 
equitable? Will equitability be a consideration in exemption allocations?”83 

Accordingly, several respondents said that it was important to rationalise the types of 
purposes and activities to be exempted based on government economic development 
rationale and development plans priorities. 
 
One respondent pointed out that in Kenya, we habitually operate important policies in 
the void of legal guiding framework. This should not be allowed to happen with regard to 
NPOs. There is no single unifying law that addresses the operations of NPO. There are 
disparate ones dealing with different types of NPOs instead of all NPOS, and hence 
embracing the notion of charity other than its manifestations.  

                                                
81 Harris Mule, Op. cit. 
82 David Ndii, Ibid. 
83 Ibid. 
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“We need to develop a law on charities, from which policies such as the 
proposed ones for tax benefits for philanthropy can be based”.84  

Under such a law, the government can continually monitor NPO activity to ensure 
fulfilment of its intent, and to pre-empt abuse.  

“The government is not pro-active. It needs to create mechanisms to investigate 
philanthropy with or without requests for exemption…it should stop its ad hoc fire 
fighting approach when scandals are exposed as for instance happened with the 
Al Queda NGO-connection” 
 

Other respondents expressed the concern that there is no consistency between policy 
and practice by government. Government encourages the private sector and individuals 
to contribute to development, yet when one gives lots of money to charity, its security 
agencies harass their businesses.   

“You are damned if you give, you are damned if you don’t. If you give lots of 
money to charity publicly CID come after you seeking to find out where you got it 
from and they bother your businesses.  There should be a provision that those 
who give to charity will not be investigated on it.”85 

 
4.3 Proposals 
 
Most of the respondents who expressed concerns provided proposals towards an 
exemption system that might work. These included: 
 
4.3.1 Need for a formal mechanism for giving 
 

“People respond to formal structures…we should have formal mechanisms 
established.”86 

 
4.3.2 Need for clear criteria for exemption  

 
We need a clear cut criteria within which NPOs need to fit in to be tax exempt.”87  

 
4.3.3 Need to develop our own model based on local need and 
realities 
 
“We need to develop our own models, not just copy others…” 88 
 
4.3.4 Need to develop a mechanism for quantifying annual exemption 
amounts for continued rationalisation and review of the benefits 
 

                                                
84 Mrs Hanah Mwangi, Op.cit. 
85 Hari Nathwani, formerly of Kassam Lakha CPAs. 
86 A. R Namu, Shah Munge Stock Brokers; Hari Nathwani ,Ibid. 
87 Mihir Chalishazar, Op. cit.  
88 Many respondents. 
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“Amounts in tax exemption to philanthropy need to be quantified for each year. 
How much?  Then trace it to where it went, tallying it with exempted NGO 
returns. In their returns, NGOs should indicate what they got from tax exempt 
charity” 89 

 
4.3.5 Need to develop a tight  system of scrutinising and monitoring 

applicants90 
 
4.3.6 Need for our own conceptual definitions 
 
“We need to have a working definition of charity”91 
 
4.3.7 Need for tax exemption identification numbers for NPOs 

 
“Introduction of special PIN numbers for organisations/individuals contributing towards 
philanthropic efforts in order to enable exemption of direct contributions towards 
charitable activities”92  

 
“We could link the definition of charity to identification numbers so that organisations that 
meet certain definitional criteria that qualify them for exemption can have a tax 
exemption status number on top of the ordinary organisational PIN number”93 
 
4.3.8 Need to involve all relevant government departments in the 

policy formulation, implementation and monitoring 
 

“Some of the key government departments that are crucial in bringing about the 
proposed changes are the Treasury (Fiscal and Monetary Department), KRA, and the 
Ministry of Culture and Social Services. The Ministry of Culture and Social Services 
would be expected to play a key lead in implementing and overseeing proposed 
changes.” 94 
 
4.3.9 Need for continuous monitoring and review of policies and 

practices 
 
“Tax audit and monitoring mechanisms should be continually reviewed with a view to 
identifying individuals/organisations contributing towards philanthropy related activities 
and exempting the equivalent contributions. Tax administration system should be 
improved with a view to eliminating any external and internal abuses” 95 
                                                
89 Mary Okello, Op.cit. 
90 Most respondents. 
91 David Ndii, op.cit. 
92 Dr Omiti, Ministry of Finance 
93 David Ndii, op.cit. 
94 Dr Omiti. Op cit. 
95 Dr. Omiti, Op cit. 
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4.3.10 Need to educate government and public on NPO’s role in 
development 
 
“Government needs to be educated on the role of NPOs in development”96  
 
4.3.11Need for thorough review of all current tax laws, to include all 
other taxes that affect NPOs. 

 
“There are other tax provisions and laws that affect NGOs, especially property 
owning ones, Trusts and Foundations. These are such as Stamp Duty Act, 
Capital Gains Tax, Property Transfer Tax and City Council Rates. These take a 
lot of money that could otherwise go directly to charity. These need to be 
investigated and included in proposals for tax law reform for philanthropy too.”97  
 

 
4.4 Volunteering for Advocacy Campaign 
 
100% of respondents indicated keen interest in being involved in a campaign for tax 
reform to facilitate local resource mobilisation for NPO activities. They would be willing to 
offer their skills in the various relevant areas and others to share their experiences 
relevant to tax exemption for NPOs.   
 
4.5 Recommendations by study 
 
The study recommends that more submissions, be solicited at a broader scale from all 
relevant strategic stake holders especially the NPOs themselves, the private sector, and 
the general public. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                
96 Erastus Omollo, op.cit. 
97 Dr, Hassanali Rattansi, Op.cit. 
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CHAPTER 5 
 
 
ISSUES WITH CURRENT EXEMPTION LAWS 
AND RECOMMENDATIONS FOR REFORMS 

 
 
 
This chapter looks at various elements of the current tax law provisions listed in the 
chapter 3 with regard to NPOs, and analyses the extent to which they constrain or inhibit 
the tax exempt benefits NPOS or their realisation thereof. In its analyses and 
recommendations, it draws from the submissions in the survey from the previous 
chapter, and ideas from relevant literature and international comparative experiences of 
other countries. 
  
5.1. Linguistic and Conceptual ambiguity, and 
definitional exclusivity 
 
The language, and underlying concepts which seek to describe organisations and 
purposes that are eligible for exemption under the Income Tax Act, the VAT Act and the 
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Customs and Excise Act is are unclear and exclusive and to that extent constrain the 
realisation of exemption benefits by NPOs. 
 
The ITA describes an income tax exempt organisation as: 
 
 ‘…an institution, body of persons, or irrevocable trust, of a public 
character, established for the purposes of the relief of poverty or distress of the public, or 
for the advancement of religion or education…established in Kenya, or whose regional 
headquarters is in Kenya, in so far as the Commissioner is satisfied that the income is to 
be expended either within Kenya or in circumstances in which the expenditure of that 
income is for purposes which result to the benefit of the residents of Kenya.’  
 
The Customs and Excise Act and the VAT Act describe exempt organisations as 
‘charitable organisations’ which it defines as: 
 

‘…non-profit making organisation registered as such, or which is exempted from 
registration, by the registrar of Societies under section 10 of the Societies Act or 
by the Non-Governmental Organisation Co-ordination Board under section 10 of 
the Non-Governmental Organisations Act, 1990; and  

   
‘whose income is exempt from tax under paragraph 10 of the First Schedule to 
the Income Tax Act’ 

 
 
5.1.1 Narrow definitions of Exempt Organisations 
 
The description of bodies whose income may be exempt from tax is not clear. The 
Income Tax Act definition is broader different in language and interpretation from the 
Customs and Excise Act and the VAT Act. The Income Tax Act’s description uses broad 
characteristics and categories of forms such as ‘an institution’, and ‘body of persons’, 
into which almost any organisation may fit. Whereas it uses the critical principles and 
characteristics of ‘public character’, and ‘benefit of the residents of Kenya’, it omits the 
critical principle of ‘non-profit’. ‘Benefits of the residents of Kenya’ is also too broad a 
criteria which, when left without specific guidance leaves tremendous discretion on the 
part of the Commissioner to decide what it constitutes. This means that any organisation 
which is construed by the Commissioner as fitting within the above criteria automatically 
qualifies for tax exemption irrespective of whether or not it’s legal and governance 
structure is one that is leak-proof of fiscal funds. However, eligibility for exemption does 
not translate into automatic exemption. Like with all other tax payers, organisations 
desiring exemption have to apply, especially those registered under the NGO Act and 
the Society’s Act.  
  
The Customs and Excise Act and the VAT Act describe exempt organisations as 
‘charitable organisations’ which it defines as: 
 
 

‘…non-profit making organisation registered as such, or which is exempted from 
registration, by the registrar of Societies under section 10 of the Societies Act or 
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by the Non-Governmental Organisation Co-ordination Board under section 10 of 
the Non-Governmental Organisations Act, 1990; and  

   
‘whose income is exempt from tax under paragraph 10 of the First Schedule to 
the Income Tax Act’ 

 
Under these two Acts, trusts and foundations do not qualify as charitable organisations 
and hence not exempt organisations because even though they are exempt under the 
Income Tax Act, they are neither registered under the NGOC Act, and the Societies Act, 
nor exempted from registration under any of them.  
 
The principal characteristic is that of ‘non-profit’, or that it be a society, or an NGO, and 
in additional that it be one that is exempted from registration under the Societies Act and 
the NGO Co-ordination Act. Under the two Acts, all exempt organisations must be 
exempt from income tax under the Income Tax Act, bit not all those exempt under 
income tax are eligible under the two Acts.  This latter characteristic subjects 
organisations seeking exemption under these two Acts to the criteria required for 
exemption under the Income Tax Act in addition to the specific criteria under the Acts, 
and to that extent restrict the exempt organisations only to those that are established for 
the exclusive purposes listed in the exempting provisions of the Income  Tax Act.  
 
If exemption under the Income Tax Act determines eligibility for exemption under all 
other tax laws, then the criteria for exemption under this Act is definitive. This  calls for 
clarity, inclusivity in its definition of exempt organisations and purposes and simplicity of 
process. It also calls for establishment under the Act of mechanism to guard against the 
abuse of benefits through for instance organisational constitutional requirements that 
ensure proper governance of resources, transparency, and allow for ease of monitoring 
of use of fiscal funds by the Kenya Revenue Authority. There is need therefore to amend 
the Income Tax Act towards this end. 
 
Though the three laws are clear on intent, the lack of uniformity in definition and 
description of tax exempt organisations and purposes may be construed as indicative of 
a lack of a clear and wholesome conceptualisation (by the Ministry of Finance as the 
body that sets fiscal priorities, and the KRA as the administrator of fiscal policies), of the 
idea, function, scope, complexity and basic characteristics of NPOs and the evolving 
concept of charity which is the originator notion.  This situation is not surprising, given 
the fact that fiscal legislative recognition of the fiscal weight of NPOs is quite a recent 
phenomena in Kenya. Before the enactment of the NGO Act in 1990, there were no 
specific provisions in tax legislation dealing specifically with exemptions for NPOs. Some 
charities however did get exemption using broad exemption clauses, and their image 
and social visibility to obtain exemptions. Recognition of the NPO sector as being of 
such fiscal weight as to warrant legislative consideration for exemption is therefore a 
relatively new phenomenon on the Kenyan scene.  
 
 Lack of legislative clarity occasions a large interpretive burden on the part of the 
Commissioner, and creates confusion on the part of NPOs as to their eligibility. Such 
disparate criteria may also lead to abuse of the privilege and to fiscal leakage.  
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The legislative framework for the legal constitution of non-profit organisations in Kenya is 
broad, and includes the NGO Co-ordination Act, the Companies Act, the Societies Act, 
The Trustees (Perpetual Succession) Act, and certain rules and by-laws such as those 
requiring community based welfare groups to register under the Ministry of Home Affairs. 
Such varied legal constitution may make it cumbersome for the administrators of tax to 
harmonise exemption rationale and purposes and to administrate the exemption service 
to these organisations in the absence of clear and inclusive criteria. There may therefore 
be a cogent case for requiring that organisations seeking tax exemption howsoever 
registered in the republic of Kenya, meet certain additional criteria in order to be eligible 
for tax exemption.   
 
5.1.2 Restrictive list of Exempt purposes 
 
The list of exempt purposes in the Act consists of some categories that are ambiguous in 
themselves yet restrictive in reference to the numerous other activities and purposes for 
which non-profit organisations are established. In the categories such as ‘relief of the 
poor’ and ‘relief of distress of the public’ almost any non-governmental development 
activity may fit. This situation of broad discretion in the light of linguistic ambiguity 
precipitates subjectivity on the part of the Commissioner as the administrator of the Act. 
It risks abuse and misuse of the provisions by opportunists which may lead to undue 
fiscal leakage and the consequent withdrawal or narrowing of the available benefit. It 
may also leave many NPOs uncertain as to whether their purposes and activities fit 
within the meaning and intent of the provisions.  Such abuses have been witnessed in 
Kenya leading to the Minister of Finance requiring that applications be made through the 
board of the NGO Council. 
 
The four categories of purposes are exclusive in their effort to reflect NPO purpose and 
activity and are not reflective of a contemporary understanding NPO purposes and of the 
practice in their activities. They are more reflective of the pre-1980s period, in which the 
understanding of development, altruism and public benefit did not for instance include 
activities intended to alter the social order towards social justice, but was focused on 
basic needs and amelioration of suffering. Purposes and activities such as ‘human 
rights’, ‘democratization’, ‘public policy’, ‘advocacy’ are completely omitted, hence 
leaving out a significant and important segment of the NPO sector. It also does not 
include emergent activities such as ‘environmental conservation’, and ‘promotion of 
philanthropy’. In the absence of statutory definitions therefore, these provisions may 
greatly limit the potential for exploitation of the tax benefit facility for the promotion of 
philanthropy in Kenya.  
 
5.1.3 Common Law History of Ambiguity 
 
The above illustrated linguistic ambiguity and exclusivity is historical and experienced in 
all jurisdictions with common law antecedents. Some jurisdictions such as United 
Kingdom, Canada, South Africa, Guinea, Australia among others have sought to 
address these ambiguities in tax legislation for NPOs. The language and terms in these  
provisions describing exempt purposes, borrows from and perpetuates the intent of their 
historical and archaic originator legislation – The English Charitable Uses Act of 1601 
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albeit more refined. In its description of ‘charitable’, the 1601 Act described the purposes 
for exemption as enacted during the reign of Elizabeth the First whose preamble defined 
‘charitable’ as meaning: 
 

‘the relief of aged, impotent, and poor people, maintenance of the sick and 
maimed soldiers and mariners, schools of learning, pre-schools, and scholars in 
universities, repair of bridges, ports, havens, churches, seabanks and highways, 
education and preferment of orphans, relief, stock or maintenance for houses of 
correction, marriages of poor maids, aid or ease of any poor inhabitants…’. 98   
 

These purposes were later refined and organised under common law into four major 
categories in the case of Commissioners for Special Purposes of Income Tax v. 
Pemsel99 as: the relief of poverty; advancement of education; advancement of religion; 
and other purposes beneficial to the community.  
 
It has not been possible in any jurisdiction to give an exhaustive list of purposes of NPO 
activity for tax exemption purposes. This is because ‘no substitute definition has ever 
been proposed that has commanded general approval’100. Further, as social 
consciousness changes, better and innovative ideas arise to champion the causes of 
that social context. In Non-profit work therefore, there will always be ‘frontier territory 
where disputes [will] arise’101. This reality calls not only for inclusive criteria, but for 
express provision for expansion of categories as need arises. When not properly 
contemplated in statutory intent and drafting, this reality undermines precision in 
exclusionary rationale and criteria leaving it broadly to the wisdom and discretion of the 
commissioner, and providing a genesis for litigation. As Picarda in his legal commentary 
has noted, ‘a statutory definition framed in the widest terms such as ‘purposes beneficial 
to the community’ is likely in itself to produce a spate of litigation102. 
 
Negligible jurisprudence and hence judicial interpretation of these provisions also 
compounds the difficulties that face both applicants and the Commissioner.  
 
There is therefore need to bring simplicity and inclusivity into the defining characteristics 
of exempt organisations by providing for a simple, generic definition of tax exempt 
organisations. This can be done by finding terms that are definitive of important 
underlying charitable or philanthropic principles like ‘not for profit’ and ‘for the benefit of 
the public at large’, of a ‘public character’ and by seeking specificity of interpretation by 
developing a list of eligible activities or purposes pursued by the organisations.  
 
5.1.4 International Comparative Law   
 
SOUTH AFRICA 
 

                                                
98 Underline emphasis mine. 
99 [1891] A.C 531 (H.L). 
100 Hubert Picarda, 1999. ‘The Law and Practice Relating to Charities’. 
101 Ibid. 
102 Ibid. 
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Faced with a similar task in their NPO Tax Reform process, South Africa, a comparator 
African commonwealth jurisdiction abandoned the term Non-Profit Organisation (NPO) 
as non-specific, narrow and exclusive, and adopted the more generic term Public Benefit 
Organisation (PBO) as the baseline definition of exempt organisations and one that 
included the core principles of charity and philanthropy in its definition.103 They defined a 
PBO as ‘any organisation of a public character ‘the sole object/s of which are to carry on 
one/more Public Benefit Activities in a non-profit manner and subject to certain trading 
restrictions.’104  They then went on to begin the process of developing a schedule of 
exempt public benefit activities to guide the objective administration of the exemption 
provisions. This is a definition which is broad enough to encompass different types of 
organisations, yet when read with the list of exempt activities, is specific enough as not 
to be easily misinterpreted, or misused.105   
 
It is however important to note that it is difficult to produce a list of public benefit activities 
that cover, by specific reference, the entire spectrum of non-profit activity. As observed 
above, as social conditions change, so too the responses to social issues of the day, 
and so the changes in the type of activities involved. It is therefore critical that any lists of 
categories of activities be preceded by a ‘catch all’ or general category title, so as to 
prevent the very likely situation where an organisation engaged in an activity that 
qualifies in every other respect as a ‘public benefit activity’, but for the absence of 
specific wording, is denied access to the relevant tax benefits. The inclusion of such a 
clause may furthermore obviate the need for repeated amendments to the list as need 
arises. 
 
 The new defining concepts introduced by the South African tax legislation reform efforts 
were defined as:   
 
- “Public benefit activity” – which denotes an activity “of a philanthropic or benevolent 
nature having regard to the needs, interests and well-being of the “general public”, to be 
identified by Schedule published by the Minister of Finance in the Act. Such prescribed 
activities include the provision of funds for any of the scheduled purposes.  
 
-"Public Benefit Organisation”- which denotes an organisation “of public character” 
whose sole object is the carrying on of one or more such public benefit activities in what 
is termed “a non-profit manner”. 
 
AUSTRALIA 
 
Under Australian law, organisations exempt from tax are specified in Section 23(e) of the 
Income Tax Assessment Act 1936, ‘a religious scientific, charitable or public-educational 
institution.’ The term ‘charity’ is however not defined in legislation and relies on case law 

                                                
103 The case study of  the South African experience in tax law reform is detailed further in the report. For 
NPO tax law positions in other commonwealth jurisdictions, see Appendix I. 
104 Section 30(1) of the South African Taxation Laws Amendment Act No. 30 of 2000 
105 For examples of the positions of other commonwealth jurisdictions, refer to  www.ICNL.org  in 
materials developed on comparative studies of tax law for NPOs in different jurisdictions. 
 

http://www.ICNL.org
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for its meaning. The Australian courts recognise as charitable any NPO whose purpose 
falls within one of four heads of ‘charity’ set out in nineteenth-century English case law: 
relief of poverty, advancement of education, advancement of religion, and other 
purposes beneficial to a community. The fourth head of ‘charity’ namely ‘other purposes 
beneficial to community, has generally been given a wide interpretation by the Australian 
Tax Office and the courts. Other purposes that qualify an NPO for a tax exemption such 
as promoting the development of aviation or encouraging music, art, science, or 
literature, have subsequently been added. 
 
GERMANY  
 
Under German Tax law, the following organisations automatically (that is no need for 
registration or approval by government to qualify for tax benefits, as long as an 
organisation is established under German law and its purposes recognised by law) 
qualify for tax exemption: foundations; registered associations; corporations; trust 
estates and partnerships. These organisations become exempt if they are set up for the 
following purposes: the development and well-being of the public such as sport, health, 
welfare, education, culture and science; the support of persons unable to care for 
themselves; church and religious purposes; environmental protection; consumer 
protection. A list of tax exempt charities, such as found in the US is published for the 
benefit of prospective donors. 
 
FRANCE 
 
Charitable organisations in France acquire status as such by decree of the State 
Council. Such recognition is bestowed on an organisation whose purposes are one of 
the following: the pursuance of philanthropic, educational, scientific, social assistance, 
humanitarian, family, sports or cultural purposes or promotion of works of art or literally 
works; public interest organisations; universities and colleges; schools and colleges for 
art where such are non-profit making; the Savoie Winter Olympic Games Committee. No 
prior government approval is necessary except in the specific cases of universities and 
colleges. The interior Minister requires the founding constitution of the organisation to be 
filed with his office. Where the donor is an individual, certain charitable organisations are 
required to file a contribution certificate to enable such donor to obtain a tax benefit. 
 
INDIA  
 
Indian law describes charitable organisations as Trusts in view of the historical 
development of charity work in that country. It was only later when other forms of 
charitable institutions were established that the tax law was extended to such other 
organisations. These are dealt with on exactly the same basis as trusts and for the 
purposes of this discussion the term “organisation” is used to cover both. Organisations 
that are exempt from income tax are those established with the following objectives: the 
benefit of society; for public usage and with no religious or communal restrictions; the 
essence of public utility; non-profit making. Such organisations should in essence pursue 
the following activities: relief of poverty; medical relief; education; other objects of public 
utility, for example flood or drought relief. Organisations fulfilling the purposes generally 
specified above are totally exempted from income tax under Section 10 of the Income 



 70

Tax Act, 1961. To qualify for exemption, the charitable organisations should fulfil the two 
basic conditions of: its objectives must be wholly for charitable purposes; 75% of its 
income should be applied for charitable purposes within the same year and within India. 
To qualify for a tax exemption, the charitable organisation should be registered with the 
Commissioner of Income Tax under section 12A of the Act. Such registration should 
take place within one year of the organisation being established and is mandatory. 
Furthermore the registration does not confer perpetual exemption to the organisation as 
it should be renewed every two to three years. 
 
ZIMBABWE 
 
In Zimbabwe, charitable organisations are classified as either trusts or foreign and local 
welfare organisations which acquire tax exempt status if they are established and are in 
the nature of the following: ecclesiastical charitable or educational institutions of a public 
nature; clubs, societies, and other bodies pursuing social welfare, recreation on 
advancement of any profession or trade. The Welfare Organisations Act governs the 
activities of those organisations concerned with charity work in terms of a constitution. 
Such organisations have to be registered in terms of the Act to be able to acquire tax 
exempt status and collect contributions or seed financial assistance from any source. 
The Third schedule of the Act provides for the exemption of income of the following 
charitable organisations: clubs, societies, institutions and associations organised and 
operated solely for social welfare, civic improvement, pleasure, recreation or the 
advancement or control of any profession or trade or other similar purposes; 
Ecclesiastical, charitable and educational institutions of a public character; Trusts of a 
public character; Foreign Government Agencies. 
 
MALAWI 
 
In terms of the Taxation Act, Malawi exempts from income tax all income received by or 
accruing to the following organisations: Ecclesiastical, charitable and educational entities 
of a public character; Clubs, societies and other bodies conducted principally for social 
welfare, civic improvement or other purposes. 
 
UNITED STATES OF AMERICA 
 
Non-profit making organisations may gain tax exempt status in the USA and may retain 
such status for as long as they do not have income described from a business enterprise 
not related to the purpose for which the exemption was received (Code Section 501). A 
qualifying organisation in the United States is any US corporation, association, 
community chest, trust fund or foundation organised and operated for: religious, 
charitable, scientific, educational, literary purposes; or to foster national or international 
amateur sports competition; or for the prevention of cruelty of children or animals 
(Section 501). In the US, registration with the US government is essential for an 
organisation to be recognised as a tax exempt organisation. To assist donors, a list is 
published by the government, of organisations that have acquired tax-exempt status. 
Any money or property received by a charitable organisation is exempt from tax such as: 
royalties, dividends, interest and annuities; rents; gains from sale of certain property; 
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income of a college or university, from research performed for any person and income 
from research for the USA or its agencies etc. 
 
BRITAIN 
 
In Britain, charitable organisations are described as: Trusts and foundations, companies 
or corporations established for charitable purposes defined as: the relief of poverty; the 
advancement of education; the advancement of religion; the advancement of some 
interest that is beneficial to the community. A charity recognised by Inland Revenue as 
such is eligible for the full extent of tax exemptions if its uses of funds are purely for 
charitable and not for tax avoidance purpose. 
 
CANADA 
 
There are two classes of charities in Canada: charitable organisations (or operating 
charities) and charitable foundations. The Income Tax Act recognises both the charitable 
organisation and the charitable foundation as a ‘registered charity’. A ‘non-profit 
organisation’, however is not covered by this definition and even though it is exempt 
from paying tax on its income, donations to it are not deductible for tax purposes. A 
public benefit organisation must therefore determine whether to register as a charity or 
as a non-profit organisation. Although a charity can for instance offer its donors attractive 
tax benefits based on the amount donated, it has the most stringent registration and 
compliance requirements.  A non-profit on the other hand, though is allowed to engage 
in a wider range of activities that a charity, notably does not offer donors any positive tax 
benefits.  
 
A ‘charitable organisation’, can take any one of three legal forms. As an unincorporated 
association, it has no legal personality and need not register with any court or 
government body, but must have a constitution and bylaws. If an organisation opts to 
register as a trust, it can only have charitable purposes as non-charitable trusts are not 
recognised in Canada. In terms of the law, a trust has no legal personality but it is 
deemed to be a legal person under the Income Tax Act. As a third option, charitable 
organisations can be legally incorporated. In Canada the majority of charities are 
incorporated as societies or non-share capital corporations. Charitable foundations as 
limited to two legal forms: they must be constituted either as corporations or trusts. For 
the purposes of tax registration, the Canada Customs and Revenue Agency (CCRA) will 
first consider whether an organisation’s constituting documents propose objectives 
which are charitable at law. Then it must establish whether these purposes will be 
carried out in a charitable manner. Notably the CCRA’s rules governing charitable 
organisations are less stringent than those for charitable foundations. 
 
5.1.5 Recommendations for reforms for Kenya 
 
From the analysis of the Kenya law above, it is clear that what is recognised as 
‘charitable’ for tax purposes does not meet the  current needs of the Kenya society. 
Today’s society is dealing with many more additional and complex issues, needs and 
concerns beyond the core traditional charitable concerns of the advancement of religion, 
science, education, health and sport. There is today the more qualitative and intangible 
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concerns for human rights, environmental protection, democracy, social justice, 
promotion of philanthropy, and promotion and preservation of culture among other 
things. When social phenomena changes, so should the social concepts used to capture 
their essence. The use of outdated concepts by social scientists then leads to 
development of ineffective uses of the concepts and ineffective solutions to social 
problems. The definition of charity as read in the definition of tax exempt organisations 
and purposes in the current Income Tax Act in Kenya was adopted from 17th century 
English Charity law. Whereas it has remained so, English law in contrast has gradually 
evolved through re-interpretation through case law and guidelines from the UK Charity 
Commission.  
 
There is therefore a cogent case for reform of Kenya tax laws with regard to their 
definition of ‘charity’ in order to bring them effective currency which will help to facilitate 
the access of tax benefits to a much larger section of the NPO sector as an incentive for 
greater local resource mobilisation.  
 
As analysed above, the legislative framework for the legal constitution of non-profit 
organisations in Kenya is broad, and includes the NGO Co-ordination Act, the 
Companies Act, the Societies Act, The Trustees (Perpetual Succession) Act, and certain 
rules and by-laws such as those requiring community based welfare groups to register 
under the Ministry of Culture and Social Services. Such varied legal constitution may 
make it cumbersome for the administrators of tax to harmonise exemption rationale and 
purposes and to administrate the exemption service to these organisations. In most 
jurisdictions analysed above, on top of being a ‘non-profit organisation’, organisations 
seeking tax exempt status have to illustrate the additional quality of ‘public benefit’, 
which means that it has to be of a ‘public character’  and be carrying out ‘public benefit 
activities’, which are activities that are (according to the South African interpretation)   “of 
a philanthropic or benevolent nature having regard to the needs, interests and well-being 
of the “general public” and include provision of funds for any of the exempt activities.  
 
This study therefore recommends that for tax exemption purposes, the Income Tax Act 
and other related Laws be amended to require: 

 
a) That for an organisations to acquire tax exempt status, it has to 
qualify for the benefit in accordance with the following conditions 
that shall be set out in the Act: It  must be: 

 
 
i. A Non-profit organisation registered under the various non-profit 

registration laws in Kenya, including those under which trusts and 
foundations are registered 

ii. A Public Benefit Organisations(PBO) (as defined under South 
African law above)  

iii. Carrying out a Public Benefit Activity (as described in SA law 
above) 

 
b. Further, a list of public benefit activities be developed, based on among 

other things government development priorities and priority activities 
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identified by NPOs. Such list of activities should include the activities of 
trusts and foundations viz: investment of funds; and distribution of those 
funds to other NPOs and for the various other identified activities listed. 
This will exempt trusts and foundations from capital investment tax to 
which they are subject. 

 
c. That the list of public benefit activities be flexible as to allow additions to 

be included as and when they arise and are justifiable. 
 

d. In order to guard the fiscal intent of the benefits from abuse, for an 
organisation to become an NPO to become a PBO, and therefore earn 
tax exempt status: 

 
i. it has to registered under the relevant provision in the Act;  
ii. it has to apply to the Commissioner as shall be prescribed 
iii. it must provide proof of NPO status through for instance provision 

of the constitution or other founding documents containing details 
such as of fiduciary responsibility, and of the utilisation and 
investment of funds among other important information; and such 
other documentary requirements as shall be found important to 
ensure proper governance and proper funds administration  

iv. it must meet such other criteria as shall be required under the Act 
to guard the fiscal intent and to ease administration benefits both 
by the KRA and the PBO 

 
e. That the exempt status be not permanent but be renewed every few 

years for instance three-five years. 
f. Clear, reasonably frequent and regular reporting requirements be 

developing for qualifying NPOs. 
 

g. To supplement the voluntary basis of registration for exempt purposes, 
KRA should develop the capacity for proper evaluation, enquiry and 
assessment in order to qualify NPOs that apply. It cannot be assumed 
that organisations which voluntarily register- and which therefore file 
accounts and reports with KRA are deserving of public trust. Unless 
expressly required by the law, KRA may neither have the capacity, nor 
the power or the intention to assess or examine the documents filed with 
it by NPOs. Accordingly, KRA should not only be given capacity for 
scrutiny of filed documents, but also powers of investigation and search. 
Tax administration normally requires both initial and ongoing scrutiny or 
oversight. In the same light, benefits to NPOs should not be granted 
purely on the basis of formal registration. KRA should have the power and 
capacity to make its own assessments and conduct its own enquiries 
regarding eligibility, need, good governance etc. 

 
Facility should also be availed for donors to conduct their own 
independent assessments and enquiries to ensure acceptable standards 
and continued eligibility. A suggestion might be that the Ministry of 
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Culture and Social Services or the NGO bureau could as a matter of 
policy establish a voluntary register, to invite NPOs to file copies of their 
accounts and reports, to afford the public a right of access to such 
information, and to publish lists of organisations choosing to comply. 

   
Voluntarism is not adequate where organisations seek and receive 
benefits granted at the expense of the state (representing the general 
public) such as exemption from taxes or direct grants from the state. 
There must be effective regulation, proper oversight and scrutiny, 
satisfactory capacity for investigation or enquiry and meaningful sanctions 
for non-compliance. 

 
The adoption of such course of reform action for the Kenyan situation is recommended 
here. Such change would call for the amendment of the following provisions among 
other laws: 
 

- Paragraph 10 of the First Schedule to the Income Tax;  
- Sections 138(2)(c) paragraph 12(1)(a) of Part A of the Third Schedule, the 

Customs and Excise Act 
- Sections 23(3) (1) (iii); and paragraph 9(1) (a)(b)(c) of Part of the EIGHTH 

schedule ; and paragraph 7 of the THIRD schedule of the VAT Act. 
 
It would also call for reform of the tax laws to include a schedule to the Income Tax Act 
listing ‘public benefit activities’ eligible for exemption, and providing for expansion of the 
list as need arises. 
 
5.2 Tax Exemption for NPOs 
 
Taxation of NPOs poses particular problems not only because of limited resources of the 
KRA, but also because of the special character of the organisations and their activities. 
Tax laws contemplate profit-making commercial activities where there is expenditure, 
trading, and income and where the distinction between accruals of a capital nature from 
accruals of a revenue nature is clear as a matter of practice. The concepts are however 
foreign and to that matter incongruent to the nature of NPOs, their non-profit intent and 
their presumed non-trading, non-income-generating activities. Any attempt to levy 
taxation on such organisations is faced with difficulties in defining these concepts and 
distinguishing accruals of a capital nature from accruals of a revenue nature. It is difficult 
to place value upon, and to bring to account goods, services and products which derive 
from donations or that are secured and provided at less than actual cost.  
 
In Kenya, as is evident from above sections, NPOs are not automatically exempt from 
income tax by virtue of being NPOs. They need to have been established for any of the 
exempt purposes listed under Schedule 1 to the Act, to be eligible for exemption. Even 
for those organisations that qualify under the listed exempt purposes however, 
exemption is not automatic. Income tax exemption is voluntary, and the burden of 
claiming the benefit is left to the desiring organisations. The Commissioner is however 
obliged to grant exemption once satisfied that conditions under the schedule are fulfilled.  
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5.2.1 What are the Sources of NPO Income in Kenya? 
 
In making a case for tax exemption on their income and on the income of donors as an 
incentive for greater giving, NPOs need to take into account the important point that it is 
neither a matter of course, nor is it a universal custom. ‘It is by no means universally 
agreed among states worldwide that such tax incentives are either necessary or a 
priority when assessing competing demands on limited government resources.’106 In 
deciding effective fiscal policies most states have to decide between differing priorities. 
NPOs need to take this into account when seeking better tax treatment by determining 
which tax relief mechanisms are most valuable to their development. 
 
Second, in order to make a cogent case for exemptions on income and for incentives for 
donors, the sector needs to illustrate: 

- a clear understanding of the various sources of income for the sector 
generally, and for various sub-sectors,  

- the volumes of each type of income and of the total income generally 
- how incentives or exemptions on that income may lead to increased income 

for the NPOs or to some form of indirect benefit to the fiscus 
 
Income for NPOs in Kenya comes from membership fees; grants by foreign donors such 
as bi-lateral donors, private foundations,  international development organisations that 
have mobilised donations from citizens in their home countries;  local donations by 
individuals and corporations; and from trade activities by some NPOs. The John Hopkins 
study107 found that fees, charges and membership dues are the dominant source of civil 
society organisation revenue in Kenya, outdistancing donations and government 
support. According to the research, about 81 % of Kenyan civil society organisations’ 
cash revenue comes from service fees, property income, and membership dues. Of the 
balance 14 percent comes from all sources of private donations including individuals, 
foundations, corporations and foreign donors and 5% from the public sector. The general 
pattern was found to be accurate in comparison to other developing and transitional 
countries where membership dues and fees also form the greatest source of revenue, 
though the Kenyan figure for fees was higher than for other countries. It is also important 
to note that comparatively, the Kenyan sector receives a much smaller share of 
government support - 5% where other developing and transitional countries receive 22% 
and an average on 33 countries surveyed showed state support of 34%.The pattern also 
shows philanthropic giving (donations) as a source of income to the NPO sector in 
Kenya is less than the average developing and transitional country average with 14% for 
Kenya and 17% for the latter, but above the all country average of 12%.  
 
Whereas the percentages of the different types of incomes vary among different fields 
with fees leading in most, it is important to note that:  
 
                                                
106 Bater, Paul, (2000). ‘Evaluating Tax Incentives for Donations to Public Benefit Organisations’. 
International Journal of Not-for-Profit Law 3(2). www.icnl.org/journal/vol3iss2 
 
107  John s Hopkins study………….. 

http://www.icnl.org/journal/vol3iss2
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-government support is not the main source of income in any field; and; 
-for foundations and philanthropic intermediaries, private giving accounts for the 
largest share of revenue (86%).     

 
It is also important to bring the high proportion of fees as NPO sector income into 
perspective. The Kenyan civil society consists of about 300,000 organisations. Of this 
number only about 3000 – that is 1% consists of NGOs, Trusts and Foundations most of 
which are urban based. The greatest proportion of income for NGOs, Trusts and 
Foundations comes from philanthropy and aid mostly from foreign donors, corporations 
and some individual local donors. The majority of the 297,000 organisations are CBOs 
mostly based in the rural areas with little access to formal donors. Most of their income 
consists of fees and membership dues.  
 
Whereas the John Hopkins study does not say much about trade income from income 
generating activities as a source of income for NPOs, given the common occurrence of 
this as a source of income especially amongst women’s groups which form the higher 
proportion of CBOs, statistics are likely to show that income from IGAs constitute a 
significant proportion of NPO income amongst the CBO cluster, and this may change the 
proportion on the findings on fees. This is an important observation because whereas 
there is no taxation on income from fees on NPOs, they are broadly subject to tax on 
trade income, and as discussed below, tax conditions may be the very reason that this 
potential source of income for NPOs has not been developed beyond a rudimentary 
level. There is therefore need to do targeted statistical research on the extent of trading 
or IGA activity by NPOs as a source of income to support their work, in order to make a 
case for expanded tax benefits on trade income. 
 
The Hopkins findings may give the impression that NPOs and CBOs in particular are 
mobilising a lot of income from fees, and since they (CBOs) operate below the tax man’s 
vision line, they have no business asking for tax exemptions and benefits. To the 
contrary, the figures of US$205 million (81% of the sector’s gross value of US$240 
million) spread over 297,000 organisations grosses at the meagre figure of about U$ 690 
(Ksh.55,200) per organisation per year. Given the enormity of the development task for 
each organisation, the amount is almost insignificant. There is therefore clear need to 
look for alternative ways to assist these organisations to increase their income in order 
to assist in the development of their constituent areas. Those organisations that may 
have much higher incomes than this average are those supported by foreign donors that 
disburse large amounts of money at a time to a small number of NPOs. This is income 
that is neither consistent nor sustainable. One way of finding alternative income is by 
facilitating for them to increase their IGA initiatives to raise income for their work, or 
encouraging corporations, and individuals to give to these organisations. This might be 
done by providing tax deduction incentives for individuals and corporate donors who give 
to them, and by giving tax exemptions on trade incomes for NPOs where that income is 
used in NPO target activities. Such incentive may lead to increased IGA activities at 
greater scale than is currently occurring,  larger gifts by those already inclined to give, 
and may be, new givers attracted by the incentives.  
 
As alluded to earlier in the report, the case for tax exemption for NPOs is the case for 
sustainable development. There is clear evidence, drawn from trends of decreasing aid 
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to Africa that continued foreign support for the NPO sector, and indeed the state as well 
is not guaranteed. The interests and priorities of foreign donors- bilateral, multi-lateral 
and private foundations and international intermediary development organisations could 
change any time.  
 
Global economic trends are fluid and unpredictable, and not promising. Should there be 
a major crisis for instance such as would plunge the global economy into a depression, 
the first areas for its effects to be felt would be in drastic reductions of aid. Global 
political strategic interests could change at any time especially during this time of 
terrorism, and religious fundamentalism and subjective pre-emptive aggression of strong 
states against others in stark contravention of international law. Any changes in the 
global balance of powers would lead to development aid resources being averted to 
strategic military and political priorities. It would also lead to democratisation aid 
resources ceasing as the liberal democratisation project would cease to be a priority.  
 
Since the NPO sector is a major provider of social development, and is able to access 
resources for this which the government may not otherwise have accessed, eventualities 
of the stop of the flow of foreign resources to the sector, in the absence of alternative 
local resources, would portend a social crisis of great proportions, which might plunge 
the country into chaos, great suffering and possibility of internal conflict. Initiatives to put 
in place strategies such as tax exemption benefits to mobilise local resources for the 
NPO sector- resources which the government would not otherwise access for social 
development, is a prudent and advisable project for all countries in Africa to embark on.   
  
5.2.2 Tax treatment for Donations in Kenya 
 
 Extent of tax incentives for donations in Kenya 
 
The beneficial treatment of donors represents an opportunity to reward and encourage 
voluntary giving. It involves tax payers being permitted to deduct from their taxable 
income the whole or at least a portion of amounts donated by them in any given tax 
year. A donor deduction is a right available to donors to deduct limited amounts 
representing donations to eligible institutions from their taxable income. There is usually 
no distinction between the benefit to the donors whoa re natural persons and those who 
are juristic persons. The taxable income for purposes of this benefit is the donors’ 
taxable income as calculated after al other allowable deductions. The benefit in respect 
to this particular incentive accrues to both the organisation receiving the donation as well 
as to the donor in that the organisation foes not pay tax on income of donation and the 
donor does not pay tax on portion of own income equal to or part of the donation to 
NPO. A benefit may also be in the form of a tax credit where the tax payer receives a 
credit on their tax obligations to the extent of the aggregate amount of the charitable 
donation. Where tax credits have been used such as in Canada, they have been 
directed to getting gifts out of the capital of the wealthy, not out of the income.  
 
In Kenya, this benefit is very narrow, being available only to NPOs, an not their donors. 
A very narrow and contestable benefit may however be construed to exist for donors that 
re businesses in a very narrowly defined category of activities: - ‘scientific research 
related to the class of business to which the business belongs’, and even scientific 
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research itself is most narrowly defined as:- ‘activities in the field of natural or applied 
science for the extension of human knowledge, and when applied to any particular 
business includes scientific research which may lead to or facilitate an extension of that 
business or of business in that class; and scientific research of a medical nature which 
has a special relation to the welfare of workers employed in that business, or in business 
of that class’.  
 
There is no provision for deductibility for individual donors. Many Kenyans donate 
money, time, professional skills and other resources to formal and informal development 
efforts. The survey indicated that many more would be likely to do so if they were offered 
tax incentives. Since the emergence of a middle class in Kenya in the mid-1980s, the 
number of people who are in a position to donate money to charitable causes has grown 
steadily. There is a good deal of wealth held by individuals who would like to share it 
with fellow Kenyans,  but who need to be made aware of effective ways to do so, and 
motivated to give generously.  If tax benefits were available for instance, contributions of 
time and skills could be organised and promoted through professional associations such 
as accountants’ associations which could publicise to their members the availability of 
tax benefits for those donating their skills to help local community entrepreneurs to 
organise their accounts books and so on.  This would be an efficient, economical way of 
making such expertise available to those who would benefit from it.  
 
The law also does not provide for minimum or maximum deductions. 
 
In other jurisdictions such as United States, the United Kingdom, and more affluent 
societies, the scope of such deductions is very broad, and relates to virtually all types of 
“charitable” giving. In some countries such as Canada, the tax system is even more 
generous, where donors may receive a tax credit that is even greater than the amount 
donated – any unused balance being available to be carried forward to subsequent tax 
years. 
 
Concerns, Options, Considerations in making the case for expanded donor 
deductibility in Kenya108 
 
 
In Kenya, where the vast majority of the people have little or no disposable income, 
exempting NPOs from tax on their income may be conducive to their development than 
providing tax incentives to their donors. Internationally, there is broad agreement that 
genuine donations that do not produce a valuable benefit for the donor should not be 
treated as taxable income of the NPO. There is however no agreement amongst 
economists in their assessment whether tax incentives to encourage such donations are 
justified. Those opposed to tax incentives argue that donations are simply one form of 
personal expenditure and that it is not proper function of government to seek to influence 
individual decisions on the application of such expenditure. Those in favour of incentives 
counter that it is unfair to tax people on income or assets that are not retained for their 
                                                
108 This subsection draws some core ideas from the general analysis by Peter Bauer, in his Article 
‘Evaluating Tax Incentives for Donations to Public Benefit Organisations. International Journal of Not-for-
Profit Law, Vol.3 Issue 2- December 2000. 
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personal benefit but are applied as a substitute for or a supplement to government 
expenditure for the benefit of society as a whole. 
 
It is important to note that governments that have decided to encourage donations to 
NPOs may have the choice between allocating public expenditure directly and using the 
tax system to provide an indirect subsidy. Whereas governments may prefer direct 
allocation for instance through matching grants that are made to NPOs that receive 
donations because it is easily costed, monitored and can be adjusted upwards or 
downwards, for NPOs and their donors, the use of tax incentives is preferable because 
such incentives are less susceptible to changes in government policy, and generally 
involve tangible benefits to donors that NPOs can market. 
 

What are the benefits? 
 
In deciding to choose tax relief incentives on donations, a core concern for governments 
usually is evaluating the costs and benefits of tax incentives for donations. With regard 
to benefits, there is no firm evidence from research carried out in several developed 
countries that taken as a whole the people of a particular country are motivated to give 
more money to NPOs by tax incentives. This is not surprising given that many people 
give to NPOs or NPO causes for humanitarian reasons and/or as an immediate 
response to an appeal to their generosity, rather that after a more calculated 
consideration of the benefits it may bring them. There is a long standing belief that the 
poor are comparatively more generous than the rich. The practice of Harambee in Kenya 
has been illustrative of this. Since their giving is motivated by non-monetary and non-
material consideration, it may be argued that they are less likely to be influenced by tax 
considerations. Since they are the majority population in Kenya, it may therefore 
arguably be construed that tax incentives are not likely to be of much use in mobilising 
additional resources for NPOs. However, even though tax relief may not replace the 
non-material considerations in giving, there is reason to belief that once a person is 
already inclined to make a donation, the size of the donation can be influenced by the 
availability of tax relief. This is particularly likely to be true for richer donors for whom 
relief benefits may be significant relative to their bigger gifts.  
 
Another benefit that is likely to accrue, but which is less easily identified and measured, 
is the ability of the donations to a particular NPO above a certain level to attract or 
trigger further donations or grants to that NPO, usually as part of a programme of 
matched giving or other matched funding. Benefits can also be measured relatively 
easily, for instance by collating the data relating to deductions or credits claimed on 
individual and corporate returns, and comparing it to the figures for donations received 
reported by NPOs in their annual accounts. 
 
Once a government has accepted the case that tax incentives can help to deliver 
demonstrable increases in public or private donations, its next concern is likely to be 
how to measure the real costs of providing the incentives. The cost of granting tax relief 
on donations should be readily ascertainable from the records of the donors’ tax returns. 
Further,  deductions for donations from the private sector for instance that go towards 
social development is tantamount to savings from the fiscus on funds that might 
otherwise have been given in direct grant for the social development work. Perceived 



 80

“costs” therefore become potential direct government grants foregone. In Canada for 
instance, newly introduced tax incentives led to the generation of significant surpluses of 
revenue over expenses, a phenomenon experienced for the first time in forty years109. 
As a result the government became moot on the issue of “cost” of tax changes for 
charities.  
 
The state is also likely to recover a significant part of that cost to the extent that the 
donations are used by the NPO to deliver public benefit services. This is because the 
personal nature of many public benefit services basically involves their delivery by 
employees of the NPO, and an increase in the total expenditure on staff remuneration 
(whether due to the recruitment of the additional staff or an increase in the pay of 
existing staff) will generate higher income tax and social security receipts for the state.  
As discussed above, the NPO sector in Kenya is a significant employer, with a workforce 
of about 290,000 full time equivalent workers, which constitutes 2.1% of Kenya’s 
economically active population. It outdistances major industries, employing almost half 
(43%) as many people as the public sector.110 Even in the unlikely event that the 
increase in donations is not reflected in higher employment expenditure, it is likely that 
the incoming resources will be used to purchase goods or services that are needed to 
carry out the NPO’s activities, which purchases will give rise to liability to in sales taxes 
or VAT which are wholly or partly recoverable by the NPO.  
 
Measuring accurately the benefit to the state of these additional tax receipts is 
intrinsically difficult, but it should be possible to produce a respectable estimate of the 
benefit by collecting data reported in the annual accounts of NPOs regarding the 
proportions of incoming resources that are paid out in the form of employment costs or 
purchases of goods and services that are liable to turnover taxes. NPOs would therefore 
need to report in their annual accounts the amount of the taxes that they incur in the 
form of irrecoverable turnover and employment taxes, and the amount of employment 
taxes that they collect on behalf of their staff. This would serve also to dispel the popular 
misconception that NPOs do not pay any taxes at all, and emphasize the economic (as 
well as public benefit) contribution that they make to society.  
 

Should Incentive be for all NPOs or Restricted Categories? 
 
In the design of tax incentives for donations to PBOs it is important to decide whether 
the incentive should apply to all NPOs or to one or more restricted categories. 
Governments might wish to restrict the number of organisations that can benefit from 
such incentives on the grounds of the cost to the public revenue. There is however also 
the very real concern of abuse of the incentive, where a donor may be able to influence 
the NPO concerned or otherwise benefit from the donation to an extent  that is contrary 
to public policy, for instance where an NPO is no more than a vehicle for an individual’s 
personal opinions. This is a real concern in Kenya, because of the proliferation in NPOs 

                                                
109 Arthur Drache B.C (2001), ‘Developing An Effective Lobby Strategy on Tax Issues for the Voluntary 
Sector’, in  Tax and The Non-Profit Sector, A Conference Report of the Non-Profit Partnership, 20th -30th 
March 2001. 
110 Johns Hopkins study on the non-profit sector in EA, op. cit.; 
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set up by politicians or their families, and also the growing phenomenon of MONGOs111 
(My Own NGO), which are basically one-person outfits set up and run mainly to obtain 
donor funds for aggrandisement of the one person. Hence broadly, restrictions on the 
eligibility of NPOs to receive donations that qualify for tax incentives have tended to take 
the form of a requirement that the donor has no connection with the NPO, or that the 
NPO is supported by the general public, that is, its funds are derived mainly from public 
rather than private donors), or that activities of the NPO fall into a class that is generally 
accepted to be of broad public benefit to society, such as the provision of health care or 
education.  
 
This issue however is not one of a categorical all or none between granting tax relief for 
donations to a limited category of NPOs and denying any tax relief to all other NPOs. A 
system could be designed involving the grant of limited tax relief to donations to all 
NPOs, with the exception of a special category of favoured NPOs whose donors are 
eligible for enhanced relief. 
 

Forms of tax incentives  
 
Forms of individual tax incentives necessarily varies according to the nature of the tax 
concerned. In the case of donations to NPOs, the relief most commonly encountered is 
relief from income tax. However, in countries that impose taxes on the ownership or 
transfers of wealth, or impose a separate tax on capital gains instead of including such 
gains in the definition of taxable income, such as in Kenya, there is need to consider 
granting relief from these taxes for donations.  
 
Relief can take the form of complete exemption from tax or the imposition of tax at a 
lower rate than the standard rate. The most common practice is the latter. Such reliefs 
most inevitably tend to favour wealthy donors. In Kenya, the section of the population 
that are wealthy is relatively small, but with high concentration of the national wealth 
proportional to the rest of the population. If this small group that holds massive wealth is 
to be encouraged to support NPOs, it is necessary to provide a broad framework of relief 
from the taxes that they pay. There is little point in granting relief from income tax if the 
donor has to pay another tax instead. Relief from wealth taxes is particularly important if 
the aim is to stimulate large, one-off gifts of the kind that establish foundations or endow 
organisations. It is also therefore important to cash gifts, but extends also to gifts of 
shares listed on a recognised domestic or foreign stock exchange, and other 
investments. 
 
With regard to cash gifts to NPOs, relief from income tax could take the form of a 
deduction or a credit or a rebate. In the case of deductions and credits, the tax relief is 
given to the donor. Under a rebate system, an NPO benefits from the relief. The rebate 
system has the disadvantage of not having any direct tax benefit for donors that can be 
marketed to them. It therefore cannot be used as an incentive as such. Some donors 
may however be satisfied to know that their donations will earn further funds for the NPO 
through rebates. The choice between giving income tax relief in the form of a deduction 

                                                
111 The Kenya Component of the Johns Hopkins Comparative Nonprofit Sector Project, Definitions and 
Classification Memorandum. Draft December ,2000. 
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or a credit is one between equity and efficiency. In a tax system such as that of Kenya, 
which imposes tax income at progressive rates, a deduction will generally give a higher 
rate donor a greater tax benefit than a credit. However, although the credit method 
promotes a more equal distribution of tax relief among all donors, it is far from clear that 
it will lead to a greater increase to giving to NPOs than if the deduction method is used. 
Comparative research in this respect is limited as a result of the very few numbers of 
countries that have used the credit method. 
 
 
 

Minimum and Maximum limits of relief 
 
Tax relief to donations may be subject to restrictions of minimum and maximum donation 
amounts. Within such framework, relief is given to donations that exceed a minimum 
amount, and/or do not exceed a maximum amount. The maximum limit is usually given 
in terms of a fixed amount or a percentage of taxable income. Sometimes, such as in the 
case of Canada, the impact of the maximum limit is mitigated by allowing donors who 
exceed the limit to carry forward the excess donation, for deduction subject to the same 
limit in each year, over a number of subsequent years. It is desirable that the minimum 
limit be more than a nominal amount because it reduces the administration involved in 
documenting and monitoring large numbers of donations of very small amounts on both 
the part of the government and the NPO. The NPO might find that the costs involved 
outweigh the benefit of the tax relief.  
 
The need for a maximum limit, which will normally impact the wealthy donors is justified 
by the need to set a ceiling on the cost to the fiscus, and the moral concern that it should 
not be possible for someone to eliminate their income tax liability completely by means 
of charitable donations. In Kenya, due to illustrated deficit in integrity in tax matters 
especially by the rich, it might be advisable to apply a maximum limit to forestall abuse. 
Arguably, it might be hard to sustain the case for a maximum limit once the rationale for 
giving tax relief for donations is accepted, because it negates the equal treatment for all 
donors, and because research suggests that the size of larger gifts is particularly 
sensitive to the amount of tax relief available. Moreover the concern about the loss to the 
fiscus is often overstated. Even in those countries that do not impose any maximum 
limit, the examples of wealthy individuals giving a substantial part of their annual income 
to charity in on year, let alone or a regular basis are few and far between. 
 

Question of safeguards to prevent abuse 
 
An important consideration in choosing a method for tax relief on donations, is the 
prevention of abuse. Whatever method is used, rules need to be established to prevent 
abuse of the system. Such abuse typically takes the form of an arrangement for the 
donor to receive a valuable benefit, either from the NPO or from a third party as a result 
of the donation. This is especially so in the case of corporate or business donors 
because it often becomes necessary to establish whether the payment forms part of a 
sponsorship agreement (which generally entitles the sponsor to a deduction for the 
payment on the grounds that it is similar to an advertising or marketing expense or a 
donation).Where the payment is a donation that involves no benefit to the public, tax 
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relief for the gift should be refused. The more difficult issue is where to draw the line 
between such artificial arrangements and the relatively insubstantial benefits that an 
NPO may want to offer to its supporters, such as free literature, promotional materials 
such as T-shirts and audio-visuals. It therefore makes sense to have a rule that enables 
that enables benefits of nominal value to be disregarded by the tax authority when 
assessing the donor’s entitlement to tax relief, provided that the value of the benefit does 
not exceed a stated amount. In a situation where the donation exceeds the value of the 
benefit (as will normally be the case), the state can also apply a rule that disallows only 
the value of the benefit rather than the whole donation, enabling the donor to claim tax 
relief on the excess amount. The law should also be sufficiently flexible enough to deal 
with the inevitable cases where no abuse is involved but by reason of an honest 
mistake, the donors or the NPO does not meet the conditions for making a valid gift that 
is eligible for tax relief.   
 
International Aspects of donor deductibility 
 
Humanitarian impulses know no geographical boundaries. It is possible to find people in 
a poor country like Ethiopia making donations to a country like Kenya in the event of the 
occurrence of a natural disaster. Often those donations will be paid to and distributed by 
a well-known NPO operating in Ethiopia. These donations however can only qualify for 
tax relief if public benefit is defined to be broader than the national interest. Some states 
limit public benefit to activities carried out within the territory of the state. Kenya falls 
within this category- ‘…established in Kenya; or whose regional headquarters is situated 
in Kenya, in so far as the Commissioner is satisfied that the income is to be expended 
either within Kenya or in circumstances in which the expenditure of that income is for 
purposes which result to the benefit of the residents of Kenya’.  
Other states extend public benefit to activities carried out in specific countries or specific 
activities carried out abroad, such as humanitarian aid.  Yet other states define public 
benefit to encompass activities carried out in any part of the world.  
 
In the case of cross-border donations, it may entail an NPO in Kenya receiving a 
donation from a foreign donor; or a donor in Kenya making a donation top to a foreign 
NPO. This is an important consideration in the case of promoting diaspora philanthropy. 
Kenya grants limited remission to donations from foreign donors. If the state is 
attempting to use the tax system to stimulate charitable giving, it should bear in mind 
that tax is likely to be an important consideration in determining the size of a foreign 
donation. If the donation takes the form of goods rather than cash, the goodwill of donors 
can be eroded by the imposition of onerous customs duties on the importation of goods 
used for public benefit purposes.  
 
With regards to donors in Kenya making donations to foreign NPOs, the law is quiet, but 
given the fact that tax deductibility is so narrow and restricted to the ‘benefits of the 
residents of Kenya’ in any case, it can be assumed that such benefit does not exist. 
Some states deny tax relief for direct donations to foreign NPOs altogether; others allow 
tax relief for direct donations to a foreign NPO subject to the availability of reciprocal 
treatment in the country in which the NPO is established or on the basis of a bilateral tax 
or other treaty; and others allow tax relief for indirect donations to a foreign NPO 
provided that they are made initially to a domestic intermediary NPO operating in the 
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same sector. The policy options that seems most likely to prove an acceptable 
compromise between states and NPOs is that of encouraging the use of domestic 
intermediary NPOs.   
 
International comparisons  
 
In making international comparisons, it is useful to use countries which have similar or 
comparable cultural, economic and social systems. Comparison here looks at Uganda, 
Zanzibar, and South Africa. It will also look at Canada because it represents a 
successful incentives model that has not been used in East Africa – that of tax credits 
instead of deductions. 
 
UGANDA 
 
Uganda is a good example of an East African country that has taken progressive action 
towards donor deductibility for NPOs. The Uganda Income Tax Act allows tax 
deductibility for individuals and corporates and other forms of ‘persons’ as defined in its 
section 3, for contributions to exempt organisations.112 It provides for a maximum 
deduction limit of 5% of the person’s chargeable income (calculated before 
deduction).113 The Act does not provide for minimum limit, indicating that the incentive 
targets both the rich and moderate givers. It is also not restricted to cash gifts, but 
creates incentive for capital gifts as well. Where the donation is of property the deduction 
is limited to the lesser value of the property at the time of giving the gift, or the 
consideration paid to acquire the property.  
 
ZANZIBAR 
 
Zanzibar exhibits a generous ‘charitable contribution [tax] deductions’ of up to 55% of 
the gross profits of an approved enterprise’ obviously targeting corporations. This is 
provided for under the Investment Protection Act 1986, and seems to be an incentive for 
corporate support to communities within which investment concerns work. There is no 
provision in its laws on individual gift deductibility. It could be assumed in the absence of 
express indication that the deductibility to the corporations’ gifts covers both cash and 
capital or material gifts. The minister is however given immense powers in the matter 
because he has to approve both the donor and NPO prior to the giving process. The 
benefit is restricted to charitable organisations “engaged in social and economic welfare 
of Zanzibar”.114 NPOs engaged in advocacy and education activities towards 
democratisation or human rights for instance might be hard pressed to fit themselves 
into this category. It would depend on the very liberal interpretation of the section by the 
minister. 
 
SOUTH AFRICA  
 

                                                
112 Section  of the Uganda Income Tax Act 1997 defines ‘person’ to include “ an individual, a partnership, a 
trust, a company, a retirement fund.. and a listed institution” 
113 Section 35 (1). 
114 Zanzibar’s Investment Protection Act, 1986. 
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Detail is brought to the South African case because it is the most recent in the region, 
where tax legislation reform involved a protracted inclusive and participatory process 
with the results which, though this study recognises it may have some weaknesses and 
implementation difficulties, it nevertheless considers it progressive, elaborate and 
exemplary for the Kenyan endeavour. 
 
What form of incentive for donors? The South African Income Tax Act offers donor 
deductibility as the incentive for donations. 
 
Who qualifies? Section 18(a) prescribes a two tier qualifying conditionality for non-profit 
organisations to be eligible for donor deductibility status. First, the organisation has got 
to be engage in ‘public benefit activity’ as described in the Act115; and the organisation 
has to be an approved public benefit organisation as per section 30 of the Act. Donor 
deductible benefits are however not available to all public benefit activities, but are 
exclusive to the list of eligible activities described in Part II of the Ninth Schedule of the 
Act. 
 
The Income Tax Act also permits organisations whose primary activity is the provision of 
funds to other non-profit organisations to have donor deductible status. Such 
organisations must comply with certain legislative provisions, viz: the organisations must 
be approved public benefit organisations; they must provide funds solely to public benefit 
organisations with tax exempt status under section 18 (a) or to other organisations as 
prescribed; they must also distribute or incur the obligation to distribute at least 75% of 
the donations that qualify for donor deductions in the year of assessment after such 
donations were received. 
 
What are the minimum and maximum limits of qualifying donation amounts? The Act 
gives a 5% or One thousand Rand (R 1000) maximum limit. The donation made 
therefore may not exceed the greater of these two amounts. This limit applies regardless 
of how many organisations the donor may make donations to. The total may not exceed 
these limitations. Any amount exceeding these limitations is calculated as part of the 
donor’s taxable income. 
 
How does the donor claim the benefits? The donor claims the benefit from the 
Department of Revenue Services by attaching a receipt (issued by the organisation) as a 
proof of the organisation. The receipt must contain information such as the Section 18(a) 
reference number of the organisation (issued by the Commissioner); the date that the 
donation was received, nature of gift, and an undertaking by the organisation that the gift 
will be used for the object of the public benefit organisation concerned; among other 
information. 
 
What about donations in kind? The Act encourages donations in kind to organisations 
with donor deductible status, and makes provision for determining the value of the 
donated property. It provides for trading stock; assets used for trading purposes; other 
property that is neither trading stock nor assets used for trading purposes; and property 

                                                
115 Section 30 of the SA Income Tax. 
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purchased, manufactured, erected, assembled, installed or constructed on behalf of the 
taxpayer in order to be donated.  
 
Group registrations. The Commissioner may, for purposes of section 18(a) approve a 
group of institutions, boards or bodies, sharing a common purpose which carry on a 
public benefit activity under the direction or supervision of a regulating or coordinating 
body, where that body takes such steps as prescribed by the Commissioner, to exercise 
control over those institutions, boards or bodies in order that they comply with the 
provisions of section 18(a). 
 
Disqualification of Deduction. The Commissioner may disqualify deduction for donations 
for an organisation for any year of assessment, if he/she has reasonable grounds for 
believing that any person who is in a fiduciary capacity responsible for the management 
or control of the income or assets of any PBO, institution, board or body has 
intentionally: failed to ensure that the objects of the organisation are carried out or has 
expended moneys of the organisation for purposes not covered by such objects; or 
issued or allowed to be issued a receipt to any tax payer for the purposes of this section 
in respect of any fees or other emoluments payable to the organisation, by such 
taxpayer. 
  
CANADA116 
 
All registered charities in Canada are exempt from paying any tax on income, 
irrespective of the source of such income. This exemption therefore covers income in the 
form of donations.  
 
Benefits in form of tax credits for Individuals and deductions for corporations. In 1988, 
having been persuaded that the tax deduction system for charitable donations gave 
wealthy donors an unfair advantage, the Canadian government adopted a system of tax 
credits for charitable donations from individuals.  
 
The difference between tax credits and tax deductions lies in the net of a gift. When a 
country has a progressive system of taxation (such as the Kenyan one), the tax payer 
with the higher level of income pay a higher rate of tax. It therefore means a higher 
percentage of each dollar of income will be paid as tax. Thus, when the wealthy tax 
payer makes a donation and claims a deduction, the percentage by which the fiscus 
‘subsidises’ the donation is greater than for the donor with low marginal rate of taxation. 
A tax credit system invoked at a standard rate for all individual taxpayers in respect of 
donations in excess of an annual aggregate of $200 removed this unfair advantage. 
 
The individual taxpayer annually receives a tax credit for 100% of the aggregate amount 
of charitable, up to a maximum limit of 75% of taxable income. Any excess tax credit can 
be carried forward for an additional five years. 
 

                                                
116 Account got from Blake Bromley,(2001),  ‘Tax Incentives for Charitable Giving: The Experience of 
Canada,’ in Tax and the Non-Profit Sector, A Conference Report of The Non-Profit Sector Partnership, 
March 2001. 
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The deduction system still applies to corporations. A corporation also receives an annual 
tax deduction for 100% of the aggregate amount of charitable donations, up to maximum 
limit of 75% of taxable income with the ability to carry forward any excess deduction for a 
period of five years. 
 
Gifts of Capital Property. 100% of the taxable capital gain triggered by a gift can be 
claimed in tax credit or deduction in respect of gifts of capital property.  The recipient 
charity does not pay tax on the gains when it sells the property. This particular incentive 
was introduced to encourage large gifts since donors of gifts in excess of a million 
dollars are more likely to donate property rather than cash. 
 
Gifts of publicly listed securities. To encourage gifts from investors in the stock market 
changes, the law, from 1997 provided that taxpayers donating publicly listed securities in  
companies traded on the stock exchange need only include 50% of the resulting capital 
gain in their taxable income. Further, the charitable donation tax credit or deduction 
remains 100% of the fair market value of the security donated. This incentive however 
only applies if the security is donated to a private foundation, and not to a public 
foundation or charitable organisation.  
 
Special status for cultural gifts and gifts of Art by Artists. A special tax incentive operates 
to encourage gifts of cultural property with the Income Tax Act defining a gift of certified 
cultural property as ‘a cultural gift, and not a ‘’charitable gift’. The donor gets the two 
benefits of :  a tax credit for the entire fair market value of the gift without adding the 
amount of its appreciation to taxable income; and a tax credit in the year of the gift up to 
100% of taxable income and any excess being carried forward for a period of five years. 
To discourage the abuse of this incentive, a special tax can be levied should the 
recipient designated institution dispose of the property within five years of the date it was 
certified as cultural property, unless it is disposed of to another designated 
institution.Artists are exempt from paying tax on the appreciation of their work of art if 
this is donated to (any) charity. The artists can claim a tax credit for the cost of the work 
donated. There is no requirement that the work of art be held by the recipient 
organisation. 
 
Alternative Minimum Tax. In order to combat the abuse of the various tax incentives and 
deductions by some wealthy taxpayers who used these benefits to shelter virtually all of 
their income, an alternative minimum tax (AMT) was introduced in 1986. AMT is levied 
on the ‘adjustable taxable income’ of the tax payer. The adjustable taxable income is 
calculated by including in the taxpayers taxable income some deductions and tax-
preference-items that would otherwise be excluded. 
 
Qualifying Donees Outside Canada. Donors giving gifts directly to certain categories of 
foreign ‘qualified donees’ receive exactly the same tax benefits as they would if donating 
too Canadian charities. There is no need to use a registered Canadian charity as an 
intermediary. The categories of foreign qualified donees are however restricted to the 
United Nations or its agencies thereof; prescribed universities outside Canada, the 
student body of which ordinarily includes students from Canada; and charitable 
organisations outside Canada to which the government of Canada has made a gift in 
that year or the previous year. 
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ZAMBIA tax legislation set the percentage limitation on deductibility at 15% for both 
companies and individuals. 
 
BOTSWANA set the limits at 20% for individuals. 
  
Recommendations for designing a model for the tax incentives of donor 
deductibility. 
 
Current status 
 
The Section 15(1) (n) of the Income Tax provides for donor deductions to businesses on 
amounts they pay to a scientific research association which is approved by the 
commissioner as undertaking research related to the class of business that the business 
belongs to; or to a university or college undertaking related research.  It proceeds to 
narrow down the definition of scientific research. 
 
The above provision displays the following five core characteristics: 
          i) The form of incentive/benefit available is deduction  

 
ii)   The incentive is available only to businesses and not individuals 
iii)It does not refer to ‘donation’, but to ‘payment’ and does not therefore seem to 
contemplate ‘charity’, voluntarism or disinterestedness in the expenditure 
iv)It is restricted to the narrowly defined object of scientific research 
v)It requires that the research be related to the business of the business. 
Relatedness as related to the donor connotes a self interestedness in giving to 
an organisation. This provision therefore seems to require that the expenditure 
be based entirely on, and be in pursuit of an express interest of the business. 
This means therefore that it cannot be a ‘donation’ as contemplated under 
normal practice in tax deductibility for NPOs, but as a disallowed expenditure and 
to this extent it can be construed as not actually consisting of an incentive for 
‘donations’ even to research NPOs or institutions. Interestedness is an element 
that disqualifies a ‘gift’ from deductibility in normal practice 

 
4.4 Having regard to the needs for local and alternative resources by the Kenyan civil 

society described in this report, and in other relevant studies; highlighting the 
unexploited potential for giving to the sector by individuals and corporations as has 
been illustrated in various studies referred to in this report; recalling and learning 
from the progressive actions by comparator common law, African and other 
jurisdictions on this particular issue; observing the successes reported in some 
developed nations jurisdictions profiled here; and recognising the various practical 
constraints such as the limited resources of the KRA, the absence of reliable data 
upon which reasonable estimates of fiscal cost can be made, and the absence of 
any statutory authority (other than the Commissioner) which can assume the 
responsibility for effective administration of any widened dispensation under this 
provision; this study recommends that the ambit of the benefit of ‘deductibility 
contemplated under Section 15 (1) (n) of the Income Tax, be substantially widened 
to refer to donations to NPOs. 
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4.5 That the tax incentive benefit be restricted to the form of deduction, to begin with, 
because the credit system is rather complicated, administratively cumbersome and 
susceptible to abuse, therefore requiring capacities which the KRA may not 
presently have or be able to develop in the near future. This could however be 
reviewed in future.  

4.6 That the deductibility benefit be available to both businesses and individual donors, 
that is the Act shall make no distinction between the benefit to donors who are 
natural persons and those who are juristic persons. 

4.7 That the Act expressly refer to “donation” and expressly define the term to clearly 
emphasise the requirement for disinterestedness, and to accord to the common law 
definition and to thus be defined as: ‘a transaction, whereby one person without any 
legal obligation to do so, undertakes out of disinterested benevolence to give 
property to another person without receiving anything in return’. 

4.8 That the ambit of the benefit of deductibility under Section 15(1)(n) be enlarged to 
include NPOs in reference to a scheduled listing of such organisations and 
categories of activity which would qualify for this benefit. This system could allow for 
some differentiation as to the scale or quantum of benefits on the basis that 
government may wish to give differential and preferred encouragement to particular 
social priorities at different times. 

4.9 That in its listing and definition of exempt organisations, the Act take cognisant of 
both implementing organisations and grant-making organisations or those 
organisations that mobilise funds for re-distribution, and which are usually registered 
as trusts or as non-profit corporations, and be alive to the fiscal-related peculiarities 
of each. 

4.10 hat the benefit should apply to donations of cash, in kind gifts, capital gifts, gifts of 
publicly listed securities, and should contemplate other types of gifts as may emerge 
with time. 

4.11 That the Act should provide for minimum and maximum limits of tax relief to 
donations defined in terms of a fixed amount and/ or a percentage of taxable 
income. The importance for a minimum limit is the desire to avoid the administration 
involved in documenting and monitoring large numbers of donations of a very small 
amount. This is also a matter of concern to NPOs who may well consider that the 
costs involved outweigh the benefit of the tax relief. The disadvantage with this is 
that it may be perceived as locking out small donors from the benefit. Setting a 
maximum limit which will normally impact the richer donors is the need for a ceiling 
on the cost to the state- backed sometimes by a moral concern that it should not be 
possible for someone to eliminate their income tax liability completely by means of 
charitable donations. To mitigate the impact of the  maximum limit, the Act may 
allow those donors who exceed the limit to carry forward the excess donation for 
deduction, subject to the same limit in each year, over a number of years. 

4.12 That to safeguard against abuse, (that typically takes the form of the donor making 
an arrangement to receive a valuable benefit either from the NPO of from a third 
party as a result of the donation), and given that it is common practice for NPOs to 
give free materials to their supporters, the Act could have a rule that enables 
benefits if nominal value to be disregarded by the tax authority when assessing the 
donor’s entitlement to tax relief  provided that the value of the benefit does not 
exceed a stated amount.  
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4.13 That the act requires for the donor to claim the benefit from the KRA by attaching a 
receipt (issued by the donee organisation) as a proof of the organisation. The 
receipt must contain information such as a reference number of the organisation 
(issued by the Commissioner as may be required by the Act to show its exempt 
status; the date that the donation was received, nature of gift, and an undertaking by 
the organisation that the gift will be used for the object of the public benefit 
organisation concerned; among other relevant information. 

4.14  That the Act provides for disqualification of deduction for donations for an 
organisation for any year of assessment, if the Commissioner has reasonable 
grounds for taking such action, for instance if he/she believes that any person who 
is in a fiduciary capacity responsible for the management or control of the income or 
assets of any NPO, institution, board or body has intentionally: failed to ensure that 
the objects of the organisation are carried out or has expended moneys of the 
organisation for purposes not covered by such objects; or issued or allowed to be 
issued a receipt to any tax payer for the purposes of this section in respect of any 
fees or other emoluments payable to the organisation, by such taxpayer 

4.15   That the Act adopts a favourable and progressive stance towards facilitating 
diaspora philanthropy, by taking an international perspective to the definition of 
‘public benefit’, such other provisions as may ease income tax disincentives for 
diaspora donors. 

4.16 That the Act clarifies the reference to ‘trusts’ in paragraph 10 (1) of the Act, and that 
it expressly includes in its ambit of exempt organisations, all those organisations 
which provide/grant funds to NPOs or to associations of persons carrying out 
activities that are exempt under the Act.  

4.17  That considerations for donor deductibility be subject to national and regional 
development priorities. 

 
5.2.3 Tax Treatment of Trading Income of NPOs 
 
Clause 10 of the first Schedule to the Income Tax act provides that: ‘….the income of an 
institution, body of persons or irrevocable trust, of a public character established solely 
for the purposes of the relief of the poverty or distress of the public, or for the 
advancement of religion or education….Provided that any such income, which consists 
of gains or profits from a business shall not be exempt from tax unless those gains or 
profits are applied solely to those purposes and either- 

i) the business is carried on in the course of the actual execution of those 
purposes; or 
ii) the work in connection with the business is mainly carried on by 
beneficiaries under those purposes; or 
iii)the gains or profits consist of rents (including premiums of similar 
consideration in the nature of rent) received from the leasing or letting of 
land and chattels leased or let therewith.’ 

 
This provision therefore requires that to be exempt, the income generating activity needs 
to be related to the purposes of the organisation by being applied solely towards its 
purposes; it is generated in through the activities in pursuit of those purposes; and it is 
generated by the beneficiaries of those purposes. 
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Issues with exemptions on ‘trading income for NPOs117 
  
With the shrinkage of donor funding particularly from foreign sources, NPOs have found 
it imperative to explore income generating products and services. Such ‘trading’ and 
‘service’ activities present a number of fiscal problems, including:  

- an issue of unfair competition, where non-profit (tax-exempt) organisations 
trade and compete in the market place with profit-making (tax-paying) 
entities; and 

- the erosion of the tax base and the creation of opportunity for abuse, 
particularly in relation to joint-venture or ‘hybrid’ organisations which seek to 
combine taxable (profit-making) activities with non-taxable (philanthropic) 
objects, especially where such ‘hybridisation’ occurs within the context of 
shared costs and infrastructure. 

The Kenyan provision that requires that income be generated in the course of the 
activities of the organisation calls for the hybridisation of philanthropic objects with for-
profit objects and risks abuse, where the balance may favour the for-profit activities, and 
where costs and infrastructure used in the for-profit may be reflected as having been 
used in the charitable activities. This test of relatedness to primary purpose of the 
organisation should be liberally interpreted by tax authorities because if strictly 
interpreted, the requirement will encourage creative tax avoidance. In Britain, for 
example, a charity will often avoid taxation on any trading income it considers might not 
qualify by hiving off that activity to a newly formed company which will often be a 
subsidiary of the charity. The company will in turn avoid taxation on the receipts by 
entering into a deed or covenant whereby it will donate the profits arising from taxation 
on the receipts since they would constitute annual payments in its hands, not trading 
receipts. The charity will need to re-institute a reclaim of the basic rate of tax deducted 
and accounted for by the company to Revenue on the annual payments. As a result this  
requirement has generally been liberally interpreted by revenue authorities in most 
jurisdictions studied in this research. 
 
In international practice, although some countries prohibit tax exempt organisations from 
engaging in trade or business activities, most allow these organisations to engage in 
business but tax the income derived from such activities. Those countries that do tax 
income from business activities distinguish between ‘related’ and ‘unrelated’ activities. 
Other countries apply the ‘destination of income test’ in terms of which the income from 
tax is exempt from tax if it is dedicated to the exempt activities of the organisation. Both 
rules meet international standards.  
 
The notion of ‘relatedness’ refers to the nature of the trading activity as having some 
substantive relationship with the philanthropic purpose of the organisation. One concern, 
as raised above, has been that ‘trading’ activity does not become the de facto raison-d-
etre of a tax-exempt organisation, providing more private benefit than public benefit. 
Thus overly generous remuneration packages, consultancy fees, rentals, administration 
charges and other devices can be used as the conduit for personal benefit. Apart from 

                                                
117 This section has referred and used ideas and arguments significantly from: Republic of South Africa, 
(1999), Ninth Interim Report of the Commission of Inquiry into certain Aspects of the Tax Structure of 
South Africa: Fiscal Issues Affecting Non-Profit Organisations. 
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the ‘relatedness’ test, some jurisdictions have placed an absolute ceiling or limitation 
upon the amount of ‘trading’ income that may be treated as tax-exempt, especially in the 
context such as that in Kenya where the fiscus has not yet determined the fiscal cost in 
terms of lost revenue.  
 
International Comparative Law 
 
\SOUTH AFRICA118 
 
In South Africa, trading or business activities of public benefit organisations are allowed 
under the following circumstances/tests: 
 

- A de minimis rule/[technical test] which provides that gross income from 
business undertaking or trading activity must not exceed the greater of 15% 
of the gross receipts of the organisation, or R25,000. Should this amount be 
exceeded the following tests will apply: 

- Related trading activities that are integral or related to the sole object of the 
organisation are allowed if carried out on a basis substantially directed at cost 
recovery, and does not result in unfair competition in relation to taxable 
entities 

- Un related trading activities that are of an occasional nature are allowed if 
substantially carried out with voluntary assistance. 

- Any other activity approved by the Minister having regard to the criteria in the 
Act. 

 
This new trading provisions for SA are not as liberal as those of other jurisdictions, or as 
the sector would need to acquire financial sustainability from foreign donors, but it is an 
important progression from the old law which prohibited income tax exempt funds from 
carrying on any business, and the practice thereof by the South African Revenue 
Services (SARS), which imposed this restriction on organisations as well. Furthermore to 
the extent that the provisions do not entirely prohibit trading by PBOs, they conform to 
international standards of best practice. However to the extent that the law still limits the 
level of trading allowed, and links allowable trading activities to concepts such as ‘cost-
recovery’ and ‘unfair competition’, it is constraining and unnecessarily complicated. 
 
CANADA119 
 
In Canada, all charities that have applied to Revenue Canada and been registered as 
charitable organisations, public foundations, or private foundations are completely 
exempt from all tax on income whether the income is from donations, earned by way of 
interest, dividends, or capital gains from passive investments; or earned from active 
businesses carried on by the  charity.  
 

                                                
118 From Karen Nelson (2002), South African Tax Legislation on Trading by NPOs, The International 
Journal of Non-Profit Law. Vol.4, Issue 4. July 2002. 
119 From Republic of South Africa (2002). Ninth Interim Report of the Commission of Inquiry into Certain 
Aspects of the Tax Structure of South Africa, dealing with fiscal issues affecting NPOs.  
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UNITED STATES120 
 
In the United States, Federal tax law exempts profits derived from a business which is 
‘substantially related’ to a NPO’s tax-exempt purposes. Where profits are derived from 
an activity that is carried on with profit-making as the dominant purpose, the mere fact 
that the organisation tends to apply the income derived to further its charitable purposes 
will not qualify it for exemption from income tax. Salamon states: 
 

“Substantially related in this context means that the conduct of the business 
activity must have a significant causal relationship to the achievement of a tax-
exempt purpose. Thus for the conduct of a trade or business from which a 
particular amount of gross income is derived to be exempt from taxation, the 
production or distribution of the goods or the performance of the services from 
which the gross income is derived must contribute importantly to the 
accomplishment of the organisations’ exempt purposes”.121 

  
UNITED KINGDOM122 
 
In the UK, as in the US, trading income derived by charities from ‘trades which are a 
primary purpose of the charity’ are tax-exempt and the exemption extends to include 
ancillary activities exercised in the course of the actual carrying out of a primary 
purpose’. This exemption has been clarified in a revenue practice booklet CS2 entitled 
‘Trading by Charities’ which cites as examples of qualifying ancillary trades:  provision of 
accommodation to students by schools or colleges; and the sale of food and drink in a 
cafeteria to visitors to an art gallery or museum or to visitors to a hospital. UK Revenue 
practice, appears to accept ancillary trades provided they are ‘small in absolute terms’. 
However, unrelated trading by charities on a tax-exempt basis can be achieved in the 
UK by the simple mechanism of locating these activities in a separate trading company, 
which enters into a covenant in favour of a registered charity, in terms of which it 
donates the amount of its net profits.123  
 
 Recommendations  
 
It is the view of this study that the present constraints on trading activities as per Clause 
10 of the First Schedule of the Income Tax are unduly restrictive and tend to discourage 
NPOs from becoming financially independent at a time when the resource situation of 
the sector has only enough time to act to find alternative sources of funds, and no time 
at all for lengthy deliberations and procrastination. Further the study has noted that the 
extent to which NPOs are taxed on their income from economic activities in many cases 
makes the difference between closure and continued existence of the organisation.124 

                                                
120 Ibid. 
121 See Lester M. Salamon, (1997), The international Guide to Non-Profit Law. Johns Hopkins University I 
association with John Wiley Inc., par. 25.7. 
122 Ninth Interim Report, op.cit. 
123 See The Charity Law and Practice Review, Volume III at pages 149-156.  
124 Lingelhofer, S. & Frye, J. (1996) “Global Perspectives on Not-for-Profit Law” (ICNL) 1996 at 
www.icnl.org 

http://www.icnl.org
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Accordingly, keeping in mind concerns about unfair competition, and those on the risk of 
undermining the charitable purpose of the organisations, this study proposes: 
 

a. That trading by tax exempt NPOs should henceforth be permitted, albeit 
within a carefully structured fiscal regime which facilitates oversight by the 
Commissioner and limits the opportunity for abuse. 

 
 

b. It is specifically recommended that the de minimis rule/technical test be 
applied, and that therefore no tax implication should arise in respect of 
‘trading income’ from a substantially related trading or business activity  
up to a limit of say KSH X per annum or Y% of gross receipts whichever 
is greater. (Figures here need to be rationalised, and may consider 
among other things precedents from other countries such as US $1000 
and SA R25000, and KRA policies and revenue goals)  

 
OR  
 

c. That gross receipts derived from related trading be tax-exempt to the 
extent that the gross receipts from such income-generating activities do 
not exceed one half of the gross receipts (including donations) of the 
organisation concerned. 

 
d. That ‘unrelated’ trading by NPOs be permitted without restriction, but only 

if conducted within the structure of a separate wholly-owned or controlled 
subsidiary’ and that the income derived would be subject to normal tax. 

 
e. That the test of ‘relatedness’ be kept, and be elaborated and expounded 

in meaning to mean as under  
US law ‘that the conduct of the business activity must have a significant 
causal relationship to the achievement of a tax-exempt purpose. Thus 
for the conduct of a trade or business from which a particular amount of 
gross income is derived to be exempt from taxation, the production or 
distribution of the goods or the performance of the services from which 
the gross income is derived must contribute importantly to the 
accomplishment of the organisations’ exempt purposes”.125 
 

f. That certain trading activities by exempt NPOs approved by the Minister 
may be tax exempt on their income . 

 
g. That the ‘involvement beneficiaries of the organisation’ rule be removed 

as it is cumbersome and is often not practicable. 
h. That these provisions be reinforced by substantial penalties for fiscal 

fraud and evasion. 

                                                                                                                                            
  
125 See Lester M. Salamon, (1997), The international Guide to Non-Profit Law. Johns Hopkins University 
in association with John Wiley Inc., par. 25.7. 
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i. Consideration should also be given to those ancillary taxes and levels, 
apart from Income Tax, for which a Registered Public Benefit 
Organisation might be exempt. 

 
5.2.4 Treatment of NPOs on Customs and Excise Tax 

 
Under section 138 (1) of the Customs and Excise Act CAP 472 of the laws of Kenya, the 
Minister, may by order in the gazette, remit in whole or in part any… duty on goods…if 
he is satisfied that it is in the public interest to do so. Section 138(2) seeks to specify the 
eligible goods by making reference to some categories of goods and ruling out others, 
and requiring that those eligible goods be for ‘the exempt organisations own official use 
or for distribution to the poor and needy persons or for use use in medical treatment, 
educational, religious or rehabilitation work or for other government approved projects. 
Legal Notice No.68 of 10th June 1999 describes exempt charitable organisations under 
this Act as being ‘any registered NPO or ones exempt from registration under the 
Societies Act and the NGOC Act whose income is exempt from tax under the Income 
Tax Act. Part A (12) of the Third Schedule of the Act further attempts to describe the 
goods for which remission may be granted for NPOs as bona fide gifts, which the 
Minister is satisfied are either donated to the NPO, or are imported by the NPO or 
consigned to it…and are approved by the Commissioner of Social services, or have 
written permission from treasury if the value of duty exceeds Ksh.40,000.   
 
Couched and practiced as such, the present law, though progressive in spirit is 
restrictive on the extent to which it really can and does accord exemption benefits for 
NPOs.  
 
Issues with current law 
 
Cumbersome 
 
The whole process of ascertaining eligibility is cumbersome, involves too many hands 
and departments, is time wasting and outright discouraging. The involvement of four 
stage approval process through four different departments (Ministry of Finance; KRA, 
Ministry of Culture and Social Services; and Treasury) for a single application is 
unnecessarily bureaucratic, opens the process wide to rent-seeking, and occasions 
delays and makes little business sense.  
 
Restrictive definition of ‘public interest purposes’, exempt goods and exempt 
organisation 
 
The description of exempt NPOs as those exempt from tax under the Income Tax Act, 
and those engaging in the activities of relief of poverty, health, education, religion and 
other approved projects is ambiguous and restrictive. It raises the same issues of 
concern as those analysed under the Income Tax Act above. In the absence of further 
specific criteria, it gives the Minister broad discretion, and at the same time risks 
excluding from exemption some otherwise genuine purposes, organisations and goods. 
The list of exempt goods provided seems to be based on the understanding of charity as 
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consisting of service delivery, and even then specific types of service delivery. It is one 
that is not representative of what the NPO sector today, or the needs it seeks to 
address. 
 
Common practice126 
 
Internationally practice shows that customs duties are among the most contentious and 
difficult of issues faced by NPOs. Even in those countries where the law provides for 
exemptions of NPOs, customs officials often disregard the law, and NPOs spend a 
disproportionate amount of time getting more senior officers to actually get the benefit of 
the exemption. At the same time, laws allowing customs exemption for NPOs tempt 
charlatans and crooks into the NPO sector with the prime motive of establishing an NPO 
to get customs exemption. If customs duties are imposed on legitimate NPOs however, 
they can dramatically increase the costs of operation. This problem faces both foreign 
and domestic NPOs. The problem can be particularly severe for humanitarian relief 
organisations that typically must import all of their goods and most of their services in 
order to meet emergency relief needs. It is however a problem for even the smallest 
NPO, which might want to import office equipment such as computers to make its work 
more productive.  Often as in Kenya, the problem is not the absence of an exemption for 
NPOs, but the red tape involved in claiming it. In India NPOs wishing to obtain 
concession from duties imposed on equipment imports donated by foreigners have to 
apply for Central Government approval six months in advance, and strict rules and 
procedures are invoked. In Sri Lanka and the Philippines exemption from customs duties 
and the VAT on donations from foreign sources can be obtained only if the donations are 
consigned to the relevant government agency. These procedures generally involve 
numerous bureaucratic obstacles and conditions.  
 
The good practice in this area is to provide customs duty exemptions to NPOs, to have a 
fair but thorough process for assuring that only genuine NPOs qualify for the process, 
but then to have a certification, licensing or similar process that ensure that an NPO’s 
exemption from customs duties will be honoured at the border.127  
 
 Recommendations 
 

i)For purposes of definition of exempt organisations, and public benefit purposes, the 
recommendations for the same under the Income Tax given above should apply 
here. 
 
ii)With regards to exempt goods, it would assist the Minister if NPOs themselves, in 
liaison with the Ministry of Social Services, Ministry of Finance and KRA, developed 
a list  schedule of goods based on the prioritised schedule of public benefit purposes 
recommended for development under the Income Tax act. 

 
iii) If recommendation (2)  above is adhered to, this would reduce the steps in the 
application and do away with the requirement of approval of Commissioner of Social 

                                                
126Points in this section borrowed from,  www.icnl.org/handbook/english/engchapJ.html 
127 Ibid. 

http://www.icnl.org/handbook/english/engchapJ.html
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Services as the Minister and KRA will be guided by the schedule of goods, and 
schedule of purposes.  Such approval could be reserved only for unscheduled goods 
and purposes, which may be applied for from time to time. 
 
iv)Though the oversight of treasury is important to limit the loss to the fiscus, the 
figure of Ksh.40,000 as the maximum value of duty not needing written Treasury 
approval seems too low considering that items such as automobiles which are a 
most common item of importation by NPOs fetch many times over that amount of 
duty. This figure should be increased to a figure above the average duty amount on 
the most commonly imported item by NPOs eg. Automobiles and relief items. This 
would ease the process by shortening it, but also reduce the number of occasions for 
rent-seeking. 
  

v)Instead of Gazetting the remission, another system could be adopted that is 
faster and which would reach a larger portion of the public such as printing out a 
bi-monthly or quarterly schedule of remissions in the national dailies. 

 
vi)The criteria for certifying bona fide gifts that those should be established and 
published with requirements to prove that they are really gifts. 

 
vii)To protect against the improper use of the exemption, it is appropriate to 
provide that imports will be exempt only if they are going to be used by the NPO 
in its operations. Any item sold by an NPO (eg, s truck or automobile) within a 
short period (e.g 2-3 years) would be subject to customs duties at the time of 
sale. 

 
5.2.5 Treatment of NPOs on Value Added Tax 
 
Under section 23 of the VAT Act, the Minister may by order in the gazette remit tax 
payable…if he is satisfied it is in the public interest to do so. The list of goods given 
under the section are remitted only if they are donated or purchased for donation by any  
person to an NPO or any institution approved by government  for free distribution to the 
poor … or for medical treatment, educational, religious or rehabilitation work…and such 
remission shall not exceed 50% of the tax payable. Under the Eighth Schedule PART 
(A), charitable organisations that are exempted under the Income Tax Act are Zero-rated 
for goods that are bona fide gifts if they are approved by Commissioner for Social 
Services and if treasury has given its approval in writing where the tax exceeds Ksh. 
500,000. The following services are remitted under the Third Schedule: social welfare 
services by exempt charitable organisations; services rendered by trade, professional 
and labour associations; educational, political, religious, welfare and other philanthropic 
associations to their members; and other entertainment services listed in the schedule. 
 
 
The above provisions, as those under the Customs and Excise Act are illustrative of 
narrow exemption provision, and an approach that seeks to discourage applications 
rather than encourage. The government’s reluctance to grant VAT and Customs tax 
exemptions is reflected both in the onerous application procedures prescribed in the 
Acts, and in the limits placed on items for exemptions. It is useful to try and understand 
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the government’s stance. This study has found out through the survey, that this 
reluctance to grant exemptions is rooted in the government’s wish to maximize tax 
collection (as mandated by the IMF and World Bank), to maximize foreign exchange 
earnings and to promote local industry. It is also rooted in the government’s realization 
that Kenya’s tax base is actually quite large and lucrative, when tax is collection is 
conducted efficiently. Thus there is a good deal of pressure both from within and from 
without for tax collection on to be collected thoroughly and assiduously. The effect of 
stringent tax collection on forex earnings and local industry has not been quantified. The 
effect of the consequent reluctance to grant exemptions to NPOs is to increase the 
burden on those organisations that receive in-kind gifts sourced from outside Kenya.  
 
Issues with current law 
 
 Cumbersome process128 
 
Application for exemption under this Act is made to the Minister of Finance through the 
Commissioner General, by submitting a certificate of registration received from the NGO 
Board, and evidence that the goods to be purchased/imported will be used for charitable 
purposes.  The Commissioner General then considers the application and forwards it to 
the Minister of Finance with a recommendation. Organisations that are granted 
exemption must make quarterly reports to the Commissioner General on all goods on 
which exemption is granted, and must make their records available for audit.   
 
Prior to 1998, NGOs and other charitable organisations applied for duty and VAT 
exemption directly to the Minister of Finance. In 1998, responsibility for screening 
applications was shifted to the Commissioner General of Income Tax, who was given 
broad vetting powers. In official terms, this change was instituted to enable the 
department of Income Tax to monitor NGOs more closely and, in theory, stem abuses of 
these exemptions. However, it is widely believed that the change in responsibility for 
duty and VAT exemptions was undertaken not only to curb abuses by NGOs, but also as 
an effort by government officials to turn public attention away from abuses of these 
provisions committed by certain prominent persons (abuses that were uncovered in 
much-publicized investigations), and to shift the blame from them. By signalling its 
distrust of NGOs –even those it has vetted through its registration process, the 
government has done little to uphold the sector’s reputation in the eyes of potential 
corporate donors, the public, government officials and NGOs themselves. It is now up to 
the NGOs to rebuild the broken trust. 
 
Like under the Customs and Excise Act, remitted goods have got to be gazetted by the 
minister and zero rated goods have in addition got to be approved by the Commissioner 
of Social Services.  
 
The new process is cumbersome, time wasting, and provides plenty of occasions for 
rent-seeking by having to pass through so many hands. It discourages small resource-
strapped organisations whose claims are likely to be small from accessing this benefit. 

                                                
128 See section on general procedures for exemption below.  
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This difficulty was cited as a great constraint by many of the respondents in the survey 
reviewed below.  
 
 
 
Exempt organisations and purposes 
 
For VAT, these are the same as those under the Customs and Excise Act with the same 
linguistic ambiguities, restrictiveness of purposes, and potential for abuse. 
 
Exempt goods 
 
The goods must be donations or purchases to be donated to the NPO. This means that 
the remission offered here does not per se benefit purchases by the NPO itself. The list 
of goods is also limited and seems to be based on the restricted traditional common law 
charitable purposes. This means that other goods that are used for contemporary 
charitable purposes are not expressly exempt under this law, and may only be so if 
construed as such by the Minister under any of the broadly stated purposes or under the 
open clauses like ‘other government approved projects’. The goods also must be for the 
organisation’s own official use or for free distribution. This is useful for preventing abuse. 
 
Moreover, the list of items not eligible for VAT grows annually. That list includes many of 
the items associated with office and field work conducted by NPOs such as building 
materials, audio, audio-visual and electronic equipment; office equipment; office furniture 
and other office equipment; and motor vehicles sourced/donated from outside Kenya, 
duty exemption of which was eliminated altogether according to June 16, 2000 budget 
speech.  
 
Ceiling for remission. 
 
The limit of 50% remission of tax payable while laudable is not adequate. Since the 
value added is transferred to the NPO, and since NPO does not utilise that value for its 
own profitable ends but for charitable ends and beneficiaries, there is a case to be made 
for 100% VAT remission especially on gifts to NPOs.  Prior to June 1999, NGOs and 
other charitable organisations enjoyed exemption from 100% of customs and VAT taxes. 
This was reduced to 50% by the Minister in his budget speech due to alleged abuses by 
some parties. This change has hindered proper planning between NPOs and their 
donors. Moreover the list of items exempted from VAT and even customs duty changes 
each year, which also inhibits planning. 
 
Remission on services 
 
The types of services contemplated by the Third Schedule for remission for NPO benefit 
are very limited and mostly based on the traditional charitable purposes used in 
exemption criteria under the Act. It does not include contemporary services enlisted by 
NPOs today for instance in the area of organisational development such as those by 
management firms, accountancy and audit services. It is also only restricted to the 
provision of services to NPOs by other NPOs and not by for-profit providers: ‘provided 
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that this…shall not apply where any such services are rendered by way of business' This 
benefit is therefore negligible and inadequate as most of the services that NPOs need in 
order to carry out their work efficiently are from the private sector. 
 
Zero-rated goods and services 
 
Zero-rated goods and services are limited to the purposes of poverty relief, health and 
rehabilitation, and not all the other traditional common law purposes and even then only 
up to 50%. There is no clear rationale for the restriction of purposes or exclusion of 
others. Since zero rating is a more flexible benefit for the NPOs, and allows them 
remission from goods they buy, and also from gifts, there is logic from NPO standpoint to 
expand the parameters of purposes and list of goods and services that are zero-rated, 
and also to increase the zero-rating to 100% for the same reasons given under the 
remissions’ limit above. 
 
Preventing abuse 
 
Conditions for remission provided for under section 4 of the Value Added Tax 
(Remission) (Charitable organisations) Order, 1999 such as making quarterly returns to 
the commissioner-general on all goods on which remission is granted; making records of 
such goods available for examination by the commissioner-general or the authorized 
officer; and restricting disposal of exempt goods while laudable because they will assist 
the sector to curb abuse and thus repairing its reputation, are passive on the part of 
KRA, and rest on the initiative of the organisation. Moreover, compliance can be 
burdensome. The schedules that list the length of time that must lapse between 
importation and sale change frequently, vary according to item, and keeping up to date 
is particularly onerous for NGOs with small numbers of staff, and those that operate 
outside of Nairobi and may not have easy access to updated information. The 
government does assist with compliance in some cases by stamping the date before 
which items cannot legally be sold in the title documents, but this practice does not apply 
in all cases. KRA needs to be required by law to make inspections and to actively 
penalise organisations that do not honour the conditions for exemptions.  
 
Common practice129 
 
Generally, when an organisation is excluded from a VAT system, it pays VAT on goods 
and services it buys from others for tax is built into the price it has to pay (input VAT).  
However, since being VAT exempt means an organisation is not in the system, such 
organisation cannot apply for a refund of that tax. Although exclusion from the VAT 
system is not desirable from a tax point of view, small NPOs usually rationally prefer it in 
order to be relieved of compliance burdens. 
 
The best situation for an NPO is to be included in the VAT system and be zero-rated. 
This means that, though the NPO pays VAT on the goods and services it buys, it does 
not have to pay output VAT, and it gets back as a rebate the input VAT paid plus the 
amount of any imputed VAT on goods and services it sells to others. This approach is 
                                                
129 Material for this section has been borrowed from www.icnl.org/handbook/english/engchapJ.html  

http://www.icnl.org/handbook/english/engchapJ.html
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not adopted in many countries. In BANGLADESH, INDONESIA, The PHILIPPINES, and 
THAILAND, NPOs receive no exemption from VAT, but in some cases they benefit from 
lower rates levied on primary un-processed agricultural products. In ISRAEL, NPOs are 
exempted from VAT and thus suffer the burdens of not being able to obtain refunds of 
input VAT. 
 
 Recommendations 
 

i) That the Act be amended along the lines of the recommended amendments of the 
Income Tax Act and the Customs and Excise Act to broaden and to develop an 
expanded list of charitable purposes, and clarity on exempt organisations. 
ii)That the Act be amended to ease the application process along the lines 
recommended for exemption under the Customs and Excise Act such as direct 
application to the Minister as was the case before 1999. 
iii) That the ambit of the benefit of zero-rating be expanded to include many more 
exempt goods, services and organisations so as to avail NPOs remission benefit for 
both input and output VAT. 
iv) That the limit of 50% on remission to bona fide gifts and services, and for zero-
rated goods and services be lifted to allow for 100% remission for exempt NPOs 
undertaking exempt activities as was the case before 1999, using the same rationale 
used then. 
v) The list of goods and services to be remitted should be reviewed with a view to 
develop a more inclusive schedule that is reflective of the needs and realities of 
NPOs today. This should be done by NPOs in liaison with KRA, Ministry of Finance 
and Ministry of Culture and Social Services.  

 
5.2.6 Other taxes 
 
Consideration should also be given to those ancillary taxes and levies, apart from the 
ones analysed above, for which a registered NPO might be exempt. These include 
Estate Duty, Transfer Duty, Stamp duty, Capital gains tax and City Council rates. 
In Kenya NPOs owning property are neither exempt from Transfer Duty, stamp duty nor 
City Council Rates which can amount to a lot of money. Exemptions under these taxes 
should be applied uniformly. 
 
Other unique cases may arise which may contest for tax benefits under the same 
rationale as NPOs even if they do not meet organisational criteria:  
 
Charitable results by a for –profit firm 
 
There may arise situations where a for-profit making organisation, while it may not be 
directly donating to a charitable organisation, may be engaging in an activity that 
facilitates for NPOs to earn income, and may under the same logic used for NPO 
exemption, be justified to claim tax benefits on a tax relevant to that process. A case in 
point in Kenya is that of the Nairobi Stock Exchange.130  The NSE is making a proposal 
                                                
130 This example is got from an interview with and a written submission by Donald Ouma of the Nairobi 
Stock Exchange. 
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to promote investment in the Education, Healthcare, Housing and Micro-finance (credit 
provision for the poor) sectors through “Charitable Bonds”. The NSE proposes that in 
order to mobilise greater investment and capital flows into provisions of these essential 
services, specially constructed medium- to long term bonds be issued by participants in 
these sectors with the following characteristics: a fixed coupon rate of less than 10%; 
and funds raised used solely to finance investment in the specified sector be exempted 
from withholding tax on interest.  
 
With the removal of the existing 15% withholding tax on interest earnings of the special 
medium to long term low interest bonds, both investors and issuers would find it viable to 
float bonds and tap capital markets to finance the essential services projects.  
 
In addition, these “charitable bonds” would achieve a double social benefit as they would 
become a healthy compromise between the need for a convenient instrument through 
which philanthropists give donations on the one hand, and the need of proper capital-
raising instrument for social service providers, on the other. 
 
Micro-finance institutions 
 
Micro-finance institutions lend to many poor people who would not otherwise access 
credit from normal banks. Many poor people in Kenya have been able to improve the 
quality of their lives by establishing micro-enterprises with start up capital from 
microfinance institutions. They then pay the loans with very low interest barely enough to 
cover the costs of administering the loans. For many of the microfinance institutions, 
funds for the actual loans come not from the interest charged but from donor sources. 
This compromises the sustainability of the lending programs. Some microfinance 
institutions may wish to accept deposits from the public and invest them and/or invest 
the funds they receive from donors. Doing so would help them to become more self-
reliant and sustainable, and to increase the funds they have available to lend 
entrepreneurs. However if they do so they fall under the Banking Act’s definition of a 
bank, and must therefore comply with the Act’s requirements for banks. These 
requirements include applying for and receiving a license to conduct business as a bank; 
and meeting an onerous minimum capital requirement that, given the non-profit nature of 
microfinance institutions, few can manage and sustain.  
 
Unlike banks, microfinance institutions convert their proceeds into loans, not profits. Also 
unlike banks for most of these institutions, there are no shareholders who would, if need 
be, plough their dividends back into the institutions to meet capital requirement – there 
are only poor borrowers with very limited resources. On top of restrictions with regards to 
the banking approach, micro-finance organisations that do develop banks loose their 
‘trust’ status in which most of them are registered and are therefore subject to normal 
taxes as any other bank. Clearly these institutions do provide a public- benefit service by 
accessing poor people credit. They make, and collect money to give it out to the poor. 
They actually perform trading activities directly related to a service for which they were 
created that fits all criteria of ‘public-benefit’. As such, even where they are not 
registered under charitable laws, they do make a justified case for exemption. The 
proposed reforms should consider developing a mechanism through which such 
institutions can become tax-exempt on trading income.   
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5.2.7 Right of Appeal 

 
Any organisation aggrieved by the refusal of the Commissioner to recognise it as 
eligible in terms of the relevant categories that shall be scheduled, should have a 
right of objection and appeal to a designated body or court  such an the Income 
Tax Court in South Africa.  
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CHAPTER 6 
  
DEVELOPING AN EFFECTIVE CAMPAIGN 
STRATEGY FOR TAX REFORM FOR NPOS131 
 
 
This chapter lays out some critical strategic considerations in the designing of a 
successful campaign for legal and policy reforms for  enhanced tax incentives in Kenya. 
 
6.1 For the Long Haul 

 
In mounting a campaign for tax exemption reforms for NPOs, involved parties need to 
prepare to be in the process for a long time. Experiences in South Africa and Canada 
indicate that these types of reforms are not likely to be comprehensively done in less 
than two years. Logistical plans and resource mobilisation should therefore take this into 
consideration. 
 
6.2 Clear, narrow and specific goals 
 
The campaign should from the outset develop clear, focused and realistic goals 
distinguishing between immediate goals and ideal goals. This must be couched as 
proposals for change not just loose criticisms. Proposals need to be realistic and 
couched to produce specific pre-meditated and researched results. This assists in the 
development of an image and identity for the campaign through the message with which 
the public gets to identify it with. This therefore needs to be clear and consistent from the 
beginning. It is also important that all groups and individuals involved in the process be 
in agreement with the goal. The goal is a statement of the desired change in the long 
term, often over several years. 
 

                                                
131 Some of the Ideas in this section are based on Arthur B.C Drache paper, (2001) op cit.; materials on 
effective campaign strategies from Oxfam GB, and interviews with Richard Rosenthal, Karen Nelson and 
Laura Stuart from South Africa who all participated closely throughout the South African Tax Reform for 
NPOs process in various core leadership positions.   
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6.3 Sub-Objectives  
 

 It is useful to develop a number of objectives for the short term, which lead to the goal. 
Definitions of the sub-objectives should be clear and limited. Sub-objectives are 
statements of the desired change in policies or laws in the short term that if achieved 
directly contribute to reaching the goal. 
 
 
6.4 Activities 
 
These are the vehicles or tactics to achieve the strategy. Activities should increase 
pressure or reduce the forces of opposition to achieve objectives/goals. Not all activities 
are equally useful. Activities chosen should produce the greatest pressure for achieving 
objectives in the short and medium term. The methods used can be very low key and 
non-public. There is often no need to use confrontation or public demonstrations during 
an influencing process. Confrontation is usually a last resort.  Some activities might be: 
 
Building relationships – this can be accomplished through informal or formal meetings 
and other forms of communication.  
 
Indirect persuasion- often the most effective method of persuasion is indirect and 
behind the scenes. This can involve informal off-the-record meetings or discussions with 
officials and supporters. 
 
Collaboration – In many cases the individuals working for change will find that 
collaboration with key decision-makers can result in the acceptance of changes that 
otherwise would be difficult or impossible to obtain. It is often best to give credit for new 
ideas or successful changes to the key decision-maker. 
 
Research and reports- research is critical when making proposals for contentious 
changes. Long reports are difficult to read and therefore reports should be brief as 
appropriate and contain an executive summary. It is also important to ask key decision 
makers or their staff to participate in a research or to critique a report. 
 
Conferences – alternatives and ideas can be presented to a broad audience through 
conferences to which individuals who are targeted for influence are invited. Though 
useful, unless they are part of a broader strategy, and without appropriate preparation 
and follow-up, conferences have proved quite useless in effecting changes. 
 
Capacity building –in some cases it is important to increase the capacity of decision-
makers in order to undertake a change process. This can involve training workshops, 
consultations, study tours, and other activities. 
 
Study tours – these can be useful to introduce decision makers to new ideas and 
processes. However, it is important that a study tour be part of a broader strategy.   
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Letter writing – this can be an effective tool for communicating a point or position of an 
alliance. It needs to be brief, courteous, stating purpose, mention points you agree with 
the recipient of letter, copied and copies sent to all the signers. 
 
Meetings with key individuals- and advocacy campaign will often entail direct, face to 
face meetings with key actors  that a campaign seeks to influence. These meetings are 
hard to arrange, so they should be carefully planned 
 
Negotiations –during a campaign it may be useful for an alliance to enter negotiations 
with key actors. It is important to remember that a negotiation is a process of exchange. 
An alliance needs to enter negotiations with the understanding that it will not be able to 
obtain its full position…it will need to compromise on some, or even many of its points.  
 
Demonstrations/ vigils- These, or mass gatherings of supporters for pressuring a 
government or organisation should be used very sparingly and be very carefully 
planned. They use a lot of resources and are often ignored by decision makers. 
 
Media –see below. 
 
Evaluation – Each activity should be evaluated after its completion in order to improve 
the next activity. Such evaluation could include issues such as leadership, impact, 
logistics, and even security. 

 
Work plan 
 
Once a list of possible activities has been identified, it is useful to develop a work plan: 
who will carry out each activity, how long will each activity take, resources needed, and 
which are the most urgent activities with the highest priority. 
 
6.5 Who Mounts the Campaign? 
 
One of the most important initial things which any group representing the voluntary 
sector in dealing with government might need to understand is that it is not like any other 
lobby group. Those representing the sector represent the public interest as much as 
government does. The requests for change in law and policy are not for selfish ends but 
for the benefit of the community as a whole. Further in its interaction with government, 
the sector needs to remember that it is an important and equal partner, and they should 
take this status to negotiation tables, and rightfully expect to be treated with the respect 
that this implies. Communication is a two-way process. It is not just about getting the 
other side to change position to one’s side. Government will want to know what the 
issues are, what people are thinking and what changes would be popular or unpopular. It 
needs to establish political, economic and social sense in the issues.  
 
Accordingly, given the fragmented nature of the sector (tens of thousands of 
organisations ranging from very large to miniscule), it helps for the government to deal 
with a coherent and representative organisation which appears to speak with some 
authority for a large part of the sector. Experiences in South Africa and Canada have 
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shown that the stronger the representative body the better it is able to get the message 
across. Its strength would emanate for instance from inclusion of respected and powerful 
organisations and personalities from within the sector. The ideal situation is one where 
various elements of the voluntary sector come together in one representative 
organisation. This is not easy, but in developing such an entity, it helps to focus on those 
things which the organisations have in common, not those which differentiate their 
activities. As Drache has quipped in profound wisdom, when it comes to getting better 
tax rules, it is well to remember that ‘a rising tide raises all boats’.   
 
In Canada, a new organisation, the Voluntary Sector Roundtable (VSR), was brought 
into being to be a major voice in dealing with government. This group (of unpaid 
volunteers) was in turn made up of representatives of fifteen or so umbrella 
organisations, each of which represented a major segment of the voluntary sector. In 
South Africa, the Non-Profit Partnership was formed, with the necessary mandate from 
the sector.  From the South African experience, it helps to have at least one person who 
is the focal point, the lynch pin of the campaign who can work with a  core group of 
people with different relevant skills such as economists, lawyers, tax experts among 
others.  
 
6.6 Government counterpart voice 

 
It is helpful for consistency, memory and for lobbying to have a representative 
government committee to dialogue and negotiate with the NPO representative group. In 
South Africa, the government counter part was the Katz Commission, which was a 
government commission looking into tax law reform generally, and with one of its areas 
of focus being the NPO tax. 
 
6.7 Research and Data-backed positions and proposals 

 
To have an impact on the fiscal policy, the push for tax incentives for NPOs needs to be 
made by factual and statistical illustrations, and not by anecdotal reference alone.  
 
Organisations that approach government should ideally have two types of back-up 
information: data to illustrate the case that helping voluntary sector makes economic as 
well as social sense; and data to illustrate public support and appreciation for NPO work. 
In the short run, this may require a survey of the sector to determine for instance how 
many jobs it creates; what the value of its payroll is and what it pays in various taxes to 
which it may be subject. In the long run it may make sense to press for the Kenya 
Bureau of Statistics to treat the sector as it does any other part of the economy, in the 
gathering of statistics which are important to the sector. In Canada for instance the 
sector provided the following data:132 
 -Number of charities registered in Canada 

- Number of non-profit organisations in Canada 
           - Financial size of the sector including the total charitable sector  

                                                
132 Drache, Ibid. 



 108

revenues; percent of GDP; and total revenues and assets comparable to the 
entire economy of British Columbia 
-Number of people employed in the sector 
-Total amount of donations by individuals 
-Total number of donors 
-Percentage of population aged 15 and older who were making donations 
-Total number of volunteers 
-Percentage of people 15 and over volunteering 
-Total number of volunteer hours 
-Number of full time, year-round jobs represented by volunteer labour. 

According to Drache, such data put the size and importance of the sector in terms of 
which government was used and could understand. It brings into perspective the 
importance of the sector economically and socially not only to the government but also 
the general public. 
 
In addition, the Canadian sector, realising that in their dealings with government they 
needed to have evidence of the fact that their sector had the confidence  and support of 
the (voting) public, retained a major polling firm to do a national survey about the public 
perceptions of the voluntary sector, which showed that the sector was well considered. 
 
In South Africa on the other hand, they solicited submissions of support through a letter 
signed by different representatives of the society and actors in development such as 
donors, the response of which was so overwhelming it moved parliament into serious 
focus on their requests.133  
 
It is also useful in the making each proposition, to give international comparisons of 
jurisdictions that are exemplary in that particular regard. South Africa used examples 
from different countries, and Canada for instance used the illustration that the tax system 
of their closest neighbour and largest trading partner, the United States, gave much 
better tax incentives for charitable  donations, especially gifts of capital, than did 
Canada. Decision makers like precedents, and a germane comparison would most likely 
make the case that would push a good proposition. 
 
Further, it is important throughout the influencing process to have alternative proposals 
and accurate information about key actors and the issues that are sought to be 
influenced. This calls for continued research. 

 
6.8 Media Support  
 
The media is critical in shaping public opinion, and shifts of mind. It is therefore useful to 
try to get the press and other media on the side of the sector. It is strategic to poise the 
sector as important and useful to society by for instance giving the media stories about 
successful organisations and programmes in the NPO sector. This creates a positive 
climate. Decision makers are always aware of what the media are saying.  

 

                                                
133 Karen Nelson, consultant to NPP, in an interview with author 
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6.9 Who to approach 
 

It is critical for any campaign to do a power analysis or identification and analysis of key 
decision makers. This is a breakdown of the individuals who make decisions concerning 
the specific goal and how these decisions are made.  It is an analysis of the individuals 
who can influence the goals one way or the other –allies and opponents.  
 
Lobbying efforts targeting governments in most countries will usually take into account 
two distinct groups within government. On the one hand are government ministers 
especially those with an economic port folio such as Planning and Finance Ministries. 
They are most likely the ones to input in final decisions about the proposed tax changes. 
Ministers, being politicians are influenced by political lobbying and the strength of those 
making the case. They tend to be influenced by those who have ties to their party and by 
their friends and acquaintances. Most ministers are conversant with the work done by 
the NPO sector and are normally sympathetic to the aims of the sector so long as 
granting concessions will not create other problems. The proven way to get to 
personalities such as ministers is through someone for whom he or she has great 
respect and whose achievements are well known. Politicians in opposition are also very 
important for any campaign targeting government. While they may not be strong when 
not in power, it is likely that they will get power someday. Developing good contacts with 
those in opposition ranks and those who may be sympathetic to the campaign goals is 
also important. Senior opposition figures for instance always get media attention, so they 
may be helpful in profiling campaign issues by publicly enlisting their support. 
Government parties have also been known to adopt attractive opposition programs as 
their own, thus depriving their opponents of a good issue. 
  
On the other hand, the civil service is likely to have a major input in the final decision. It 
is possible to get a positive decision in the face of opposition by the civil service, but it is 
much easier to achieve your goal if the civil service is convinced of the importance of the 
proposals. It is also better for implementation of policies resulting from such proposals. 
Since they do not need votes, civil servants are less likely to be impressed with 
arguments about ‘contributions to society’ and the like. Senior officials in departments 
dealing with financial matters are constantly being asked to support policy changes that 
will support the supplicant. Further, most of the officers in the relevant departments will 
have training as economists, accountants and lawyers, and this means that the NPO 
needs to make its case in language they understand and be prepared to respond to 
questions in which they may challenge even the usefulness of any tax concessions for 
donations. It may be useful therefore to have such professionals in the campaign’s 
technical and negotiating committees.  
 
It is also important to bear in mind that there may not be unanimity of views amongst the 
civil service. Those working in departments which may have been forced to cut back 
funding (health, education, and culture, for example) may turn out to be useful allies to 
the voluntary sector in making the case within government for more tax relief to 
encourage private sector donations. Civil servants in other jurisdictions have often asked 
the following questions relating to the issue of charitable donations and the tax system. 
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1. Why should tax relief be given to charitable donations which are a personal 
consumption choice to which not tax relief should be given at all? 

2. Why should tax deductions be encouraged when they favour High Income 
Taxpayers over those with lower income?  

3. What evidence is there that tax relief increases the level of donations? 
4. If we use the tax system to encourage more private funding, how do we ensure 

the donations are used for appropriate purposes? 
5. How do we know that the cost will not be too high in terms of foregone revenue? 
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APPENDICES 
 
 
 
APPENDIX 1 
 
 
VARIATIONS IN INTERNATIONAL TAX TREATMENT OF NPOs 
 
1. 
 
Australia 
 
1.1 The key subsection is section 23(e) of the Income Tax Assessment Act of 1936, 
which exempts the income of a religious, scientific, charitable or public-educational institution. 
However, the term charity is not defined in legislation and relies on case law for its meaning. The 
Australian 
courts recognise as charitable any NPO whose purpose falls within one of the four heads of 
charity set out in nineteenth-century English case law: relief of poverty, advancement of 
education, advancement of religion, and other purposes beneficial to a community. The fourth 
head of charity, namely other purposes beneficial to a community, has generally been given a 
wide interpretation by the Australian' Tax Office and the courts. Other purposes that qualify a 
NPO for a tax exemption, such as promoting the development of aviation or encouraging music, 
art, science, or literature, have subsequently been added. 
 
2. 
 
Canada 
 
2.1 Under the incorporating statute, the purposes that a society or non-share capital 
corporation may pursue must in the broadest possible terms be for some charitable, educational, 
patriotic, community, or public-benefit purposes. The only restriction is that the primary purpose 
must not be to 9perate some business, professional, or other for-profit activity. 
 
2.2 All charities that have applied to Revenue Canada and been registered as charitable 
organisations, public foundations, or private foundations are completely exempt from all tax on 
income whether the income is from donations; earned by way of interest, dividends, or capital 
gains from passive investments; or earned from active businesses carried on by the charity. 
There is no excise tax payable by private foundations on earned income. There is also a wide 
range of exemptions on consumption, land, and import taxes, but these vary according to 
Provinces and even Municipalities. 
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3. 3.1 

 
Egypt 
 
There are five main types of NPOs in Egypt: 
 
(i) (ii) (iii) 1 (iv) (v) 
 
associations; foundations; 
professional groups; business associations; and clubs and youth centers. 
 
3.2  Associations and foundations are both governed by Law No. 32 of 1964. In fact, this law 

treats foundations as a sub-group of associations. An association is any organised group 
composed of individual or legal persons operating for a certain period of time with an aim other 
than achieving profit. A private foundation, on the other hand, is a type of association that is 
established by the dedication of an amount of money (either by individual or legal persons) for an 
unspecified period of time to pursue religious, scientific, social-welfare, or public- benefit goals. 
The principal difference between foundations and associations is that foundations operate on the 
basis of an endowment, like the historic Islamic waqj, whereas associations depend on current 
income from membership fees, donations, and grants. 
 
4. 
 
France 
 
4.1 Although a wide array of objectives is open to NPOs in France, only organisations 
that 
serve public-interest purposes are eligible for special treatment. This special treatment takes the 
form of tax advantages for both the organisations and their donors and eligibility for government 
funding. Eligible for such treatment are organisations that serve the broader public rather than 
their members alone or that take on tasks that would otherwise fall within the responsibility of the 
state. This generally includes organisations working in the fields of education and research, 
health and social services, environment, development and housing, advocacy, philanthropy, 
international activities, or professional and business associations. Such organisations are often 
designated by state authorities as "organismes exercent des activites d'interet general" or "dont la 
gestion est desinteressee" to indicate the public-benefit aim and non-profit character of the 
organisation, respectively. 
 
5. 
 
Germany 
 
5.1 Tax exemption is generally granted to those NPOs that pursue public-benefit 
activities 
"Gemeinniitzigkeit", regardless of the type of organisation or its legal status. The rules relating to 
public-benefit status are spelled out in sections 51 through 68 of the ".Mbgabenordnung" (AO), or 
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General Tax Code of March 16, 1976. The Act distinguishes three categories of tax-privileged 
purposes: 
 
(i) 
 
charitable or public benefit purposes, "gemeinniitzige Zwecke"; 
 
(ii) 
 
benevolent purposes, "mildtatige Zwecke"; and 
 
(iii) 
 
church-related purposes, "kirchliche Zwecke". 
 
5.2 According to section 52 AO, public-benefit purposes are those purposes that 
materially, 
spiritually, or 'morally promote the well-being of the public at large, as opposed to small and 
exclusive groups such as a family, company employees, or the members of a social club. The 
section includes the following purposes in this category: 
 
(i) 
 
the support of science and research, education, arts and culture, religion, international 
understanding, development aid, preservation of the environment, nature and monuments, local 
and regional history, and lore; 
 
(ii) 
 
support of youth activities, the aged, public health, welfare, and amateur sports; 
 
(iii) 
support of civic activities; and 
 
(iv) 
support of animal breeding, plant cultivation, hobby gardening, carnival activities and local 
folklore, care of servicemen, amateur broadcasting, miniature airplane building and flying, and 
dog walking and guiding. 
 
 
5.3 In terms of section 53 of the AO, an organisation pursues charitable work, if its 
activities 
are singularly focused on supporting persons in an altruistic fashion. These are only charitable 
activities if: 
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(i) 
 
the beneficiaries of these actions or deeds primarily depend on these contributions because of 
their bodily, mental or emotional and/or psychic disabilities or conditions; and 
 
(ii) 
 
the payments received by way of the charitable relief measures do not exceed four times the 
amount of the prescribed income or contribution received by way of social insurance benefits in 
terms of the German Social Insurance Legislation. This proviso does not apply in cases where 
these people with disabilities have at their disposal sufficient financial resources and could 
thereby contribute to their own well-being. There are certain other stipulations that mandate 
bigger charitable contributions but which relate closely to German social security legislation and, 
hence, are not relevant for the South African situation. 
 
5.4 In terms of section 54(1) of the AO, an organisation pursues religious or 
ecclesiastical 
work if its activities support in an altruistic manner a religious community but which is at the same 
time an entity that is governed in terms of public laws. Included under this category are all 
financial support measures aimed at the erection/construction, the decoration and maintenance of 
places of worship, churches or buildings or facilities for a parish, the financial support of religious 
activities or services; the 'training of clergymen, priests or parsons; the financing of religious 
instructions in schools, funerals and remembering the deceased; the administration of churches' 
or parishes' assets; the salaries of clergymen and religious support staff; and the old-age care of 
clergymen, their support staff, inclusive of the caring for their widows and orphans. 
 
5.5 The support or promotion of charitable or non-profit activities only takes place if one's 
economic self-interest is not primarily advanced through this activity. Hence, any commercial or 
business-related activities must per definition rule out altruism. In short, this pursuit of publicly -
minded activities in terms of German tax-preferential treatment is only present if no group benefits 
exclusively therefrom. Furthermore, the following conditions or prerequisites must be met: 
 
(i) 
 
funds of the NPOs may only be utilised for purposes as stipulated in its founding documents; 
 
(ii) 
 
members, partners or associates of the NPOs and those who are members on the basis of the 
non-profit's constitution are not allowed to receive any share, percentage of the profits of such 
NPOs and may not be the recipients of any other allocations, allowances, gratuities or 
gratification, advances of funds or gifts from such organisation due to their membership; 
 
(iii) 
 
the non-profits are explicitly prohibited from using their funds or resources for the direct and/or 
indirect support of advancement of political parties; 
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(iv) 
 
members or associates of the NPO may, on leaving or at the dissolution of the organisation, 
receive not more than their originally paid-in share of capital or ownership interest and the agreed 
value of their assets in-kind brought into the NPOs 
 
(v) 
 
the NPO may not incur expenses which are not in line with the objects as embodied in the 
founding documents or that seek to benefit a person through a disproportionately high 
remuneration or emoluments or allowances; and 
 
(vi) 
 
at the dissolution or abolition of the non-profit character or the annulment or scrapping of its 
original objects the NPOs accumulated resources or funds as far as they exceed the originally 
paid-in shares of capital or interest shares or the agreed value of their assets in-kind brought into 
the NPO, may only be utilised or distributed in favour of another tax-exempt non-profit or 
charitable organisation as this was the very basis for the creation and accumulation of such 
capital assets. 
 
6.  
 
Hungary 
 
6.1 Only selected types of voluntary associations are exempt from corporate income tax 
under 
Hungarian law; namely those engaged in scientific and technical research, culture, environmental 
protection, sports, health care, social help, and child and youth care: 
 
7. 
 
India 
 
7.1 Sections 10 through 13 of the Income Tax Act of 1961 define organisations eligible 
for 
tax-exempt status generally as religious and charitable organisations. These religious and 
charitable organisations fall into two groups: 
 
7.2 
 
(i) 
 
organisations that are totally exempt from taxation due to their non-profit status, and .. 
 
(ii) 
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organisations that can acquire income tax exemptions if they satisfy certain requirements. 
 
The first group includes: 
 
(i) 
 
scientific and research associations; 
 
(ii)' 
 
universities, colleges, or other educational institutions pursuing exclusively educational purposes; 
 
(iii) 
 
hospitals or medical institutes that are not profit making and exist solely for the provision of 
medical care to suffering persons; 
 
(iv) 
 
organisations exclusively promoting sports like cricket, hockey, football, etc.; and 
 
(v) 
 
organisations existing solely for the protection or encouragement of Khadi and village industries 
registered with the Khadi and Village Industries Commission. 
 
7.3 These organisations are fully exempt from income tax as long as they continuously 
pursue 
their objectives and apply all of their income to these objects. 
 
7.4 Organisations that are charitable in nature but not included in this list can still acquire 
tax 
exemptions. According to section 2(15) of the Income Tax Act of 1961, the term charitable 
purpose includes relief for the poor, education, medical relief and advancement of any other 
object of public utility not involving the carrying on of any activity for profit. 
 
24 
 
8. 
 
Republic of Ireland 
 
8.1 Some types of NPOs are specifically exempt from various taxes. These include credit 
unions, bodies promoting human rights which have consultative status with the United Nations or 
Council of Europe, athletic and amateur sporting bodies, and certain Friendly Societies. In 
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addition, organisations that pursue charitable purposes are eligible to receive charitable 
exemptions from the Revenue Commissioners, the body responsible for the implementation of tax 
legislation in Ireland. 
 
8.2 The Treatment of Organisations. With respect to direct taxation, only charitable 
organisations in the legal sense of the ter m and those organisations listed in the previous 
paragraph are eligible for exemption. 
 
8.3 Charitable Status. In order to be recognised as having charitable status, the objects 
of the 
organisation must be entirely "charitable" as defined through years of case law. Since there is no 
official register of charities in Ireland, organisations must apply to the Revenue Commissioners 
for exemption from certain taxes. In order to be recognised by the Revenue Commissioners, an 
organisation must already have some form of constitution and must be the subject of a binding 
trust for charitable purposes only. 
 
9. 
 
Israel 
 
9.1 The Income Tax Ordinance exempts the income of any public institution from tax on 
its 
income (defined as corporation tax) insofar as such income is not derived from any trade or 
business carried on by 'the organisation or by another association that it fully controls. For tax 
purposes, a public institution is defined as either an association of at least seven persons, the 
majority of whom are not related to each other, and that exists and operates exclusively for a 
public purpose. 
 
10. 
 
Italy 
 
10.1 Under Italian tax law, the absence of a profit motive has never been a rationale for 
granting tax exemption to organisations. NPOs, therefore, do not automatically enjoy a privileged 
position as far as liability for Italian taxation is concerned. Rather, the key to whether an 
organisation is liable for tax is whether it carries out commercial activities, as defined in article 
2195 of the Civil Code. 
 
11. 
 
Japan 
 
11.1 NPOs that engage in activities for the benefit of society as a whole, rather than the 
pursuit 
of profits, are given favoured treatment in tax law in Japan. Most significantly, such corporations 
are exempt from corporate income tax, except for income derived from profit-making activities. 
 
12. 
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Mexico 
 
12.1 By law, private-assistance institutions are automatically granted exemption from 
corporate income taxation. However, in the case of civil associations, the application for tax-
exempt status is handled separately from the registration for legal personality. In particular, 
institutions wishing to obtain tax-exempt status must apply in writing to the Ministry of the 
Treasury, Undersecretary of Revenues, Area of Donations or, alternatively, to the Local Legal 
Administration of Revenues of the same Ministry. This application must include: 
 
(i) 
 
the section of the law declaring the proposed activities to be eligible for tax exemption; 
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(ii) 
 
a copy of the institution's by-laws with all the requisites mentioned above; 
 
(iii) 
 
evidence of the activities performed; and 
 
(iv) 
 
a copy of the registry in the Science and Technology Registry or in the Education Ministry, if 
applicable. The Treasury Authorities publish an annual list in the Official Gazette of all the 
institutions that have obtained this benefit and that are currently in compliance with their 
obligations. The tax exemption is granted permanently and there is no need for periodic re-
applications. 
 
13. 
 
Poland 
 
13.1 The general principle of Polish law is that all legal actors, including associations and 
foundations, treated equally in matters of taxation. Accordingly, tax exemption is not granted to 
specific types of organisations per se, but is rather related to the pursuit of specific eligible 
activities. All legal entities are therefore formally obliged to pay income tax, commodities and 
services tax, tax on real property, and so on. 
 
13.2 An exception to this general legal principle was introduced by the Law on 
Foundations of 
1984, which originally exempted bequests or gifts of cash and other movable property or property 
rights made to foundations from inheritance and gift taxation. Although this exemption was 
annulled in 1989, the :Law of January 31, 1989 granted exemptions from income taxation for all 
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legal personalities, 'including associations and foundations, whose statutory aims are scientific 
and scientific-technical activities, education, culture, sports and recreation, the protection of the 
environment, charity, health protection, social assistance, occupational and social rehabilitation of 
the handicapped, and religious practice. 
 
14. 
 
The Russian Federation 
 
14.1 NPOs are generally exempt from the profit tax on all income except that received 
from 
entrepreneurial activity. This includes income received in the form of designated gifts, foreign 
grants, membership dues, and participants' deposits designated for the NPOs use. By contrast, 
revenue from an NPOs entrepreneurial activity is subject to taxation, as is revenue received 
through partnerships or joint ventures with commercial organisations. In addition, the government 
has the right to confiscate from the NPO the amount of income from foreign grants or designated 
gifts not used according to the designated purposes. 
 
14.2 Religious organisations and public organisations for the disabled are generally 
exempt 
from the profit tax. Moreover, the taxable profit of enterprises owned by artistic unions is reduced 
by the amount applied to fulfilling the parent organisation's chartered activity. 
 

. 
14.3 Generally, inasmuch as the law does not sanction entrepreneurial activity that does 
not 
correspond to the NPOs chartered purpose, it does not provide for an unrelated business income 
tax. (UBIT). 
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15. 
 
Spain 
 
15.1 Although the system is generally favourable, eligibility for beneficial tax treatment is 
fairly narrowly defined. According to article 42 of the Law on Foundations, to be eligible, 
foundations and associations of public utility must: 
 
(i) 
 
pursue aims of a general interest; 
 
(ii) 
 
earmark at least 70 per cent of net income and other earnings to the pursuit of these aims; 
 
(iii) 
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testify that any majority interests held in commercial companies serve the pursuit of the aims 
while not infringing on the non-profit character of the organisation; 
 
(iv) 
 
render accounts to the Public Administration; and 
 
(v) 
 
in the case of dissolution, apply their assets to other organisations pursuing similar aims of a 
general interest. 
 
16. 
 
Sweden 
 
The tax treatment of organisations is as follows. 
 
(i) 
 
Associations. Non-profit associations are generally subject to taxation at the regular corporation 
tax rate of 28 per cent. However, organisations of several kinds serving a public benefit are 
exempt from tax on their income under the condition that they use at least 80 per cent of their 
income for their public-benefit purposes. The V AT basically follows the income tax. Furthermore, 
exempt organisations do not have to pay the 0.15 per cent net wealth tax and are also exempt 
from inheritance and gift taxes. The exemption does not normally apply to their unrelated 
business income. However, capital gains are tax exempt, even if related to property used in the 
generation of unrelated business income. The definition of public benefit, as spelled out in section 
7 of the Act of State Income Tax, or "Lagen om statlig inkomstkatt", is very wide. It encompasses 
any activity for the public good, provided it is of a general character and principally addressed to 
an unlimited number of persons, and not orientated to certain family members or to an otherwise 
limited circle. Any religious, charitable, social, political, artistic, and cultural purpose would be 
acceptable in so far as that particular purpose is the principal purpose of the association and the 
activities are geared to fulfilling that purpose. Under such circumstances, all income that arises 
from the activities of the association is exempt from taxes, provided that such activities have a 
natural connection to the public-benefit purpose. However, income earned from businesses 
unrelated to the principal public-benefit purpose of the association is still subject to taxation if it 
amounts to more than 15 to 20 per cent of the association's total business income. If such income 
exceeds this percentage, the whole of the business income will be taxed. 
 
(ii) 
 
Foundations. A vast number of foundations are also exempt from taxes, especially those 
foundations that serve the public good, such as foundations pursuing charitable, scientific, 
educational, religious, welfare, and other public or commonwealth purposes. To enjoy such tax 
exemption, a foundation must pursue these purposes exclusively or principally in its daily 



 121

activities, and at least 80 per 
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cent of the proceeds or returns received by the foundation from its property or assets must be 
used for the same purposes. Family foundations, on the other hand, do not enjoy any particular 
tax exemptions. . 
 
17. 
 
United Kingdom 
 
17.1 In 1891, the mass of case law was classified by Lord Macnaghten in Pemsel's Case 
into 
four categories: the relief of poverty; the advancement of education; the advancement of religion; 
and other purposes beneficial to the community not falling under any of the preceding categories. 
Although it is a classification of convenience only, it has constantly been referred to in later cases. 
Although courts have recognised that the law of charities may have evolved since Lord 
Macnaghten's classification, it remains the case that purposes which are neither enumerated in 
the preamble nor, by analogy, deemed to be within its spirit and intendment are not charitable, 
even though such purposes are beneficial to the public. 
 
18. 
 
United States 
 
18.1 Federal Law. The federal law in the United States provides income tax exemption for 
many types of organisations. These organisations are, in order of their listing in the Internal 
Revenue code: 
 

i) Instrumentalities of the United States; 
ii) Title-holding corporations; 
iii) Charitable (including religious, educational, and scientific) organisations; Social welfare 

organisations (sometimes termed civic leagues); 
iv) Local associations of employees; 
v) Labour organisations; 
vi) Agricultural organisations; 
vii) Horticultural organisations; 
viii) Business leagues; 
ix) Chambers of commerce; 
x) Real estate boards; 
xi) Boards of trade; 
xii) Professional football leagues; 
xiii) Social clubs; 
xiv) Fraternal beneficiary societies; 
xv) Voluntary employees' beneficiary associations; 
xvi) Domestic fraternal societies; 
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xvii) Teachers' retirement fund associations; 
xviii) Benevolent life insurance associations;  
xix) .Mutual ditch or irrigation companies; 
xx) Mutual or co-operative telephone companies; 
xxi) Cemetery companies; 
xxii) Credit unions; 
xxiii) Certain insurance companies or associations; 
xxiv) Crop operations financing companies; 
xxv) Supplemental unemployment benefit trusts; 
xxvi) Veterans' organisations; 
xxvii) Group legal services organisations; 
xxviii) Black lung benefit trusts; 
xxix) Farmers' co-operatives; 
xxx) Political organisations; or 
xxxi) ..The states, political subdivisions of them, and a variety of organisations that are closely 

associated with the states or their political subdivisions. 
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APPENDIX II 
 
SAMPLING RATIONALE FOR QUESTIONNAIRE 1 AND OR RELATED INTERVIEWS 
 
Field research anticipates 200 questionnaire respondents and about 50 interviewees rationalised as follows. The questionnaires will focus 
more on the organisations especially in the non-profit sector, and also private and public companies not sampled for interviews. Interviews 
focus on the rest of rationalised targets. 
 

1. Government of Kenya - targeted to establish the rationale for the current tax regime as affects 
philanthropic efforts; and to explore the possibility of accommodating the rationale of philanthropy in 
the broader fiscal regime rationale. Targeting the treasury and the ministry of finance for their role in 
rationalising fiscal policies and making fiscal policy proposals and facilitating their implementation, 
and the Kenya Revenue authority for its role in implementing fiscal policies and laws, and providing 
an information resource base for the Treasury and ministry for use in its policy formulation 
endeavours. 

 
– Treasury and Ministry of Finance 
-Kenya Revenue Authority 
 
-Probing Questions 
 a) What is the reasoning behind the income tax regime in Kenya today, 
 especially as affects gifts to charity? 

b) The fiscal approach in Kenya seems to be an all round one which taxes citizens and businesses at both the income, and expenditure levels, 
hence leaving little room for savings for contributions to charity or engagement in any formal development initiatives. How does the 
government justify this? 

c) Though the government has acknowledged and encouraged development initiatives outside of its formal development plans, (through non-
governmental initiatives), there is little indication that the government in its fiscal planning has taken commensurate consideration for the 
facilitation of the creation of a resource base for these initiatives. What would you say about this? 

d) There is a well established spirit of giving among Kenyans, how do you think the government, can, through its fiscal policies lead the way in 
the honing and structuring of this spirit to supplement its development efforts? 

e) What specific areas of the tax regime would you suppose would be affected by government efforts to promote philanthropy through fiscal 
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reforms? 
f) Do you think this whole initiative would be feasible in the context of the 

Kenyan economy? 
g) Would you be supportive of such initiative? 
 

2. The private sector - targeted to establish the experience of the sector with regard to taxation I their efforts to engage in philanthropy; and 
their proposals on possible and desirable changes in the fiscal regime. Targeting those companies that have 
engaged in philanthropic activities for over five years, and have a superior presence and visibility in the sector, and whose contribution to 
the sector and economy creates a stake base that would be a strong lobbying ground for fiscal policy reform. 

These are mainly from the manufacturing and banking sector both those owned 
locally and foreign owned. These are such as The Barclays Bank of Kenya, The 
Standard Chartered Bank and Commercial Bank of Africa; Coca Cola, BAT, 
Cadbury's, Bata; The nation group, among others. 
 
Probing questions 

  
a) What has been the extent of your philanthropic activity in the sum of Kenya 
 shillings, and number of development efforts supported over the last five 
 years? 

b) Is there a firm company policy on giving to charity irrespective of profit 
margins or is it dependent on levels of profits? 

c) What is your company's rationalisation of expenditure on charity? 

d) Is this expenditure taxed at the profit level? 

e) Has this element of taxation affected in any way your company's efforts in 
philanthropy such as size of gifts and frequency of giving, or the development 
of a permanent policy on giving? 

f) What is your estimation of the total amounts that has been taxed as profit on 
gifts you have given in the last five years? 
g) What specific changes would you like to see in the fiscal regime towards facilitating the kind of philanthropy your company engages in? 
Ih) Would your company participate in efforts by the rest of the private sector and 
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the non-profit sector to effect changes in tax laws and policies to create a 
conducive environment for philanthropic development? 
 
 
3. Professionals I  

Targeting lawyers, tax experts, and accountants, finance experts because of their 

experiences in the interpretation of the current fiscal laws and policies In their work, and 

for their views .T he current rationale as expressed in the laws and policies. These 

include, leading accounting and audit firms, leading senior and renowned tax lawyers, 

and leading individual tax experts. 

Probing Questiots 

1. How would you summarise the rationale of the present tax regime? With specific 
reference to our experience in philanthropy or philanthropic efforts of your clients? 

2. What specific policies and or laws do you find constraining? 
3. What changes would you propose, and how would you rationalise them within the 

current fiscal thinking and or needs of the government? 
4. Would you or your company be willing to participate in efforts to change such law  

and policiesl 
5. Which of your clients might be willing to engage in such initiatives? 
6. How would you propose that changes in these areas are approached? What sectors 

and governmentl departments would you see as being key in efforts to bring about these 
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I 
 changes
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4. Foreign Donors 

Targeting development donors in Kenya for their views on local philanthropic 

development, and their experiences with their grantees in this regard. Targeting those 
donors with interest in, or not averse to the encouragement of local resource mobilisation for 
development for their perspectives on constrains with specific reference to the tax regimes. Also 
targeted for their experience in their own countries as for some 
them, their resource base is the tax revenue from the public in the case of bilateral agencies, or 

gifts in the case of private foundations, USAID, DFID, SIDA, CIDA, AND PRIVATE 
FOUNDATIONS. 
 
Probing Questions 

a) Is there a policy in your organisation/agency for the encouragement of local 
resource mobilisation for development? 

b) Does your organisation/agency invest time or resources towards this end? 
c) From your experience or that of your grantees, what are some of the constrains that hinder the 
development of local philanthropy as a source of local resources for development? 
d) Previous studies in this area have pinpointed the tax regime as a major 
constraint. What are your perspectives on this, given your experiences in your 
own countries? 

e) How, from your experience would you propose that changes in this area be 
approached? 

f) What  specific changes do you think are desirable? 

g) Would your agency/organisation be willing to participate/support efforts 
t 

towards such changes? 

5. Local Philanthropists and potential philanthropists 
Targeting 20 known local personalities/families engaging in philanthropy or likely to 

engage in it for their experiences and views on constraints. Madhu Chandariah. Toroitich Arap 
Moi, Nj'eng a Karume,  Oginga Oginga family, PLO 

Rattansi family, Jeremiah  Chris Kirubi,  and others 

Probing questions I 
 a) What Can you say have been some of the constraints in your philanthropic 

 effort_? 
 b) Has taxation been one of them? What elements of taxation? Would your 
philanthropic efforts increase if the taxation constrains were removed or 

minimised
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c) Would you be willing to participate in efforts to change the tax regime to 
 create a more conducive environment for philanthropy? 
 
 
Non Profit Sector 

Targeted for experiences in attempting to raise resources locally, for perspectives on 
constrains and rationale of tax regulatory framework as affects their efforts to do so. 
Such as NGO Council, NGO Bureau (Government regulatory element), Churches, 

local foundations, micro-enterprise sub-sector, a sampling of about 20 NGOs from 
various sub-sectors, CBOs engaged in income generation projects among others. 

Probing Questions 

a) Have you tried to collect resources locally? 

b) Is it a policy of your organisation? Why/why not? 
c) What has been your experience in this respect? 

d) Is your organisation taxed in any way? How? 
e) What are your views on this taxation? 
f) Do you think changes are desirable? 

g) How do you think such changes night be rationalised? 
h) Would your organisation be willing to participate in efforts to bring about such 

change? 
 

7. Others -the media, -_KBC, Nation media group, the Standard group. Targeted for general 

perspectives and to find out the prospects of supporting a campaign through publicising the 

debate on the issue of tax reform to promote philanthropy. 

 
Probes 
 
a) Preliminary research findings are indicative that... .'. ... ... .What are your 

 views? 
 

b) Would your station, paper, column, radios station support, or facilitate a public 
debate in the process towards the negotiation and effecting of proposed 
changes? 
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APPENDIX III 

PART A: QUESTIONNAIRE ABOUT THE NECESSARY REFORMS ON KENYAN TAX 

REGIME TO PROMOTE LOCAL PHILANTHROPY. 
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I: Introduction 
 
i) Definition of philanthropy 
 

Philanthropy comes from the Greek word phi/anthropia. This word is derived from two 
words phi/os, which means 'love,' and anthropos which means 'a man.' Philanthropy is therefore 
defined as love of mankind especially as shown in practical efforts to promote well being by 
donating or volunteering to needy causes. It refers to benevolent activity or a particular instance 
of it. While philanthropy generally refers to the acts of the less needy assisting the more needy in 
a community, for purposes of this research however, it includes 'horizontal giving where members 
of the same social strata combine their resources for the common good. 
'Resources' here refer to money, but go beyond it to include land and related natural 
endowments, human input, time, ideas, and cultural elements among others. Because resources 
are fundamentally central to the realization of the optimum human potential, and because of their  
scarcity vis-a-_is the vastness of the need, rules and principles have been developed to regulate 
their acquisition, their possession, ownership, distribution, utilization, and preservation or 
regeneration at' family, community, national and international levels. These rules and principles 
are the formal laws and policies developed at the various levels for these purposes. The focus of . 
this research is on the taxation laws and policies in Kenya, and how they affect philanthropy. The  
objective of the research is to identify specific fiscal disincentives, and realistic proposals for 
effective change in order to promote philanthropy 

ii) About this research 

 
Despite economic, social and political difficulties, remarkable development has been recorded in 
Kenya since independence. Besides efforts by the government, this growth has been 

 supported by tremendous philanthropic effort from both local and foreign sources. Local  sources  
of resources for development have often been overlooked and underestimated. The practice of 
Harambee throughout the country is undeniable manifestation of the role of local resources in 
development. The practice is however no longer as prevalent as it used to be. Structured use of 
local resources for development, which was the promise of the harambee spirit is therefore more 
remote today. At the same time, foreign sources of development funds are dwindling and ridden 
with unyielding, conditions. This has lead to a concerted effort by Kenyans to search for ways of 
mobilizing and developing resource bases from within the country. It is in this context that K- Rep, 
with the support of the Ford Foundation, has commissioned this research to find out what 
hindrances there might be to the process of developing a culture of structured giving in the 
Kenyan 
society. By structured here we mean formalised and organised giving targeting specific 
development objectives, and/or with characteristics of developing resources for the support of 
long term development objectives. The focus of this particular study is on the tax regime. The 
objective of the study is to find out what characteristics of the regime may be hindering 
development of a philanthropic culture and resources, and to explore fiscal incentives that may be 
put in place to enhance it. 
 
II: Personal/Organisation Information 
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District: 

Postal Address (including new code): 

 

Names: Organisation/Company: 
Telephone(s): 
 
Physical Address: 
 

Fax: 

Email Address: 

 
III: Questionnaire 
 

Please write your responses on a separate sheet of paper if the spaces provided here 
are insufficient. 

 
1. Are you/your organisation/company involved in some philanthropic activities? Yes 0 No O. 
 
If Yes, describe the main goal of your philanthropy: 
 
If No, why not? 
 
2. 
 
If you are involved in some philanthropy, have you benefited from tax exemptions? 
 
Yes 0 No 0,. 
 
If Yes, which one(s)? 
 
If Not, why not? 
 
3. Are you/your organisation/company taxed on gifts or contributions of a philanthropic nature 
 that you give or receive? Yes 0 No 0 ; Give 0 Receive O. 
 
2
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If Yes, what taxes? 
 
4. If your response to #3 above is Yes, has this taxation constrained in any way the extent of 
 your philanthropic activities? Yes? No. 
 
If Yes, how? 
 
5. Do you /your organisation/company consider tax exemptions to philanthropy useful? 
 
Yes/No. 
 

If Yes, what specific tax exemptions would you /your organisation/company like to see made 
and why? 

 
6. If your answer to #5 above is No, why? 
 
7. What other reforms or developments in the tax regime do you/your organisation/company 
 think may promote philanthropic activity? 
 
8. Do you /your organisation/company enjoy any tax exemptions on your philanthropic 
 activities? Yes/ No.
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If Yes, which ones? 
 
If Yes, how has this exemption affected your philanthropic activities? 
 
9. What do you/your organisation/company think are the factors that hinder tax exemptions to 
 philanthropic activities in Kenya? 
 
10. What arguments can you/ your organization/ company offer our government convincing it to 
 carry out the tax reforms that you/ your organization/ company may have suggested above? 
 
11. Are there any relevant points that this questionnaire may have left out inadvertently? Yes/ No 
 
If Yes, which ones? 
 
12. Would you/your organization/company wish to be involved in initiatives for changes in tax 
reform that you/ your organization/company may have suggested above? Yes / No . 
 
If yes, how? 
 
IV: Date 
 
2002. 
 
THANK YOU VERY MUCH! 
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APPENDIX IV 
 

PART B: QUESTIONNAIRE ABOUT ASSET DEVELOPMENT, RESOURCE 

MOBILIZATION AND FOUNDATION BUILDING. 

 
I: Introduction 
 
i) 
 
Definition of terms 
 

. By asset development, we mean the process of identification and application of resources in 
order td increase their quantity and value. Resources here may refer to money, land, human 
ability, or any other form of wealth. 

 
. Resource mobilization refers to the process of harnessing and harvesting one or different 

resources from different sources and applying them to specific or a series of development 
objectives. 

 
. Foundation building refers to the development of specific formal structures for resource 

mobilisation, asset development and application into identified development objectives. A 
major characteristic of these structures is the establishment of trusts or funds for general or 
specific ,development objectives. 

 
ii) About research 
 I 
 

The idea of asset development, formally structured resource mobilization and 
foundation building is relatively new in Kenya. Kenyan organizations however have 
experience in unstructured resource mobilization efforts, and there are now a growing number 
of trusts and foundations. Part B of the research project seeks to find out how the present tax 
laws and policies may have inhibited the growth of formalized resource mobilization initiatives, 
foundations, and general efforts in asset development by communities. 

 
II: Personal/Organisation Information 
 

District: 

Postal Address including new code: 

 

Names: Organisation/Company: 

 
Telephone(s): 
 
Physical Address: 
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Fax: 

Email Address: 

 
 
 
Ill: Questionnaire 
 

Please write your responses on a separate sheet of paper if the space provided 
be/ow is insufficient. 

 

1. Has your organization engaged in any local resource mobilization exercises? Yes / No  

 

If so, describe them, and if not, why? 

 
2. If your answer to # above is Yes, what constraints did your organization experience? 
 
Were the tax laws and policies a constraining factor? If so, which ones, and how were they 
constraining? 
 
3. Has your organization engaged in any form of asset development? Yes / No  . 
 

If so, which ones? (These may range from putting grant funds into interesting earning 
accounts, to training staff, to purchasing office premises, to creating an endowment, or buying 
shares and stocks). 

 
If not, why? 
 
4. In your efforts of asset development, was taxation or any fiscal related regulations or 
policies  an issue or constraint or discouragement? Yes/ No . If Yes,How? 
 
 
5. Do you think reform of the fiscal regime towards the promotion of a better environment for 
resource mobilization, asset development and foundation building is a desirable and feasible 
initiative in Kenya? Desirable D Feasible D . 

 
Why or why not? 
 
6. Would you and or your organization support any initiative to bring about such changes? 
Yes/No  
 
If Yes, how? 
 
IV: Date 
 
2002. 
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THANK YOU VERY MUCH! 
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